BEFORE THE HON'BLECENTRALELECTRICITY REGULATORY
COMMISSION

PETITION NO. OF 2022

IN THE MATTER OF: Petition under section 79(1)(f} of the Electricity
Act 2003 for (i) approval of "Change in Law" and
(i) seeking an appropriate mechanism for grant of
an appropriate adjustment/ compensation to
offset financial/ commercial impact of change in
law events on account of imposition of water tax
as a result of operation of the "Uttarakhand Water
Tax on Electricity Generation Act, 20127
{AdhinivamSankhya 09 of 2013)in terms Power
Purchase Agreements entered by THDC India
Limited in relation to Tehri Hydro Electric Power
Project (1000 MW) and Koteshwar HEP (400 MW)
with different beneficiaries read with Central
Electricity Regulatory Commission (Terms and
Conditions of Tariff) Regulations, 2019 and Order
dated 12.07.2022 passed in Special Appeal No.
149 of 2021 by Hon'ble High Court of

Uttarakhand.

AND

IN THE MATTER OF:

THDC India Limited ...Petitioner
\Versus

Punjab State Power Corporation Limited and Ors, ..Respondents
INDEX

| Sr. No. Particular Page No.

Volume-III
1. Index 1-2

2. | Annexure-10 Ll

A copy of the Order dated 18.05.2016 granting interim
refief

3. | Annexure-11; 558-643

e 7 | M.K. VERMA
(FL PO | MK VERMA

Addl. General Manager (Commarcial
ED et g fafee, wtdn

|
|
Continued from Volume-II page no. 556
THOG India Limited, Rishikash




Copy of the Order dated 12.02.2021 passed by H{:l‘i'blﬂl

High Court of Uttarakhand in the Writ Petition No.
187/2016
4. Annexure-12: 644-767
Copy of the Special Appeal No. 149 of 2021 filed by the
Petitioner before Honble High Court of Uttarakhand
challenging the Order dated 12.02.2021
> | Annexure-13 #6871
Copy of the Order dated 12.07.2021 and 02.08.2021
passed by the Hon'ble High Court of Uttarakhand
5 | Annexure-14 72795
A copy of the citation notice dated 09.06.2022 and
10.06.2022
7. | Annexure-15 HE
Copy of the Order dated 12.07.2022 passed by the Hon'ble
High Court of Uttarakhand in Special Appeal No. 149 of
2021
8. | Annexure-16: 798-817
Coples of Letters by the Petitioner on Respondents in
relation to the Water Tax recovery
% | Annexure-17: 818-820
A copy of the relevant pages of Central Electricity
Regulatory Commission (Terms and Cenditions of Tariff)
Regulations, 2019
10. | Annexure-18: 821-822
Copy of the Notification dated 27.08.2018
11. | Affidavit to the Petition B23-824
12. | proof of Dispatch 825-826
THDC India Limited
Mukesh Kumar Verma
Addl. General Manager (Commercial)
%DCIL#FMI:HH
Place: ..... .‘*‘ﬁ%{.ﬁv S T (T
Date: _"" __,_ R i Addl. General Manager (Commercial)

Srredh s fofvee, =fdm
THOG Incfia Limited, Rishikash




A HHE}:UEE._I_Q

WPMS No. 187 of 2016

U. C. Dhvani, J.

Mr. Shobhit Saharia, Advocale present for the
petitioner.

Mr. R.C. Arya, Standing Counsel present for the
State,

Mr. Rajesh Sharma, Advocate for the Union of
India.

It is the submission of learned counsel for the
petitioner that if. finally. the Court decides that the
petitioner is liable to pay water tax, then the petitioner
will certainly deposit the same in favour of the State
Crovernment.

Interim relief application is disposed of by
directing that the respondents not to take coercive
measure  for recovery of the water tax demand
{annexure no. 3 & 4.)

As prayed, six wecks' time is granted 1o the
respondents tw file counter affidavit.

(U. C. Dhyani, J.)
18.05.2016
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A‘HAE;ME" II

Reserved Judgment

IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL

Writ Petition No. 631 of 2017 (M/S)
Alaknanda Hydro Power Co. Ltd. e Petitioner
VErsus
State of Uttarakhand & others ..., Respondents
with

Writ Petition No. 187 of 2016 (M/S)

THDC India Ltd. Petitioner
Versus
State of Uttarakhand & others ... Respondents
with
Writ Petition No. 272 of 2016 (M/S)
National Hydro Power Corporation ... Petitioner
Versis
State of Untarakhand & others ... Respondents
with

Writ Petition No, 1500 of 2016 (M/S)

Alaknanda Hydro Power Co. Ltd. ..., Petitioner
VErsus
State of Unarakhand & others ... Respondents
el
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with
Writ Petition No, 2074 of 2016 (M/S)
M/s Swasti Power Pvt. Lid. R Petitioner
Versus
State of Uttarakhand & others ... Respondents
with
Writ Petition No, 3084 of 2016 (M/5)
M/ Bhilangana Hydro Power Lud. ..., Petitioner
VErsus
State of Uttarakhand & others ..., Respondents
with

Writ Petition No, 123 of 2017 (M/S)

M/s Jaiprakash Power Ventures Lid, ....... Petitioner
VETSUS
State of Uttarakhand & others ... Respondents
with
Writ Petition No. 641 of 2018 (M/S)
M/s Swasti Power Pvi. Lid. oy Petitioner
VErSIUS
State of Utterakhond & others ... Respondents
with e
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Writ Petition No. 2396 of 2019 (M/S)
Alaknanda Hydro Power Co. Ltd. ... Petitioner
VErsus
State of Uttarakhand & others ... Respondents
with
Writ Petition No. 3603 of 2019 (M/S)
Alaknanda Hydro Power Co. Ltd. ..., Petitioner
VETSUS
State of Uttarakhand & others ... Respondents
with
Writ Patition No. 279 of 2020 (M/S)
Alaknanda Hydro Power Co. Led. ... Petitioner
VErsus
State of Uttarakhand & others R Respondents

Mr. V.K. Kohli, Mr, Mohan Parasaran, Mr. Gourab Banerjl, Mr.
Arvind Vashistha, Mr. D.8. Patni, Senior Advocates nssisted by
hir. Divya Kant Lahott, Mr, Alok Mehra, Mr. Shobhit Saharis,
Advocates for the petitioner|s).

Mr. Dinesh Dwivedi, Sentor Advocate assisted by Dr, Abhizhek
Atrey, Mr. Pratesk Dudvedi, Me. Shivam Bingh, Advocales with Ms.
Anjali Bharwava, Mr, P.C. Bisht, Addl. Chiel Standing Counsel
and Mr. Narain Dutt, Briel Holder for the respondent State.

Mr. Aditya Singh, Advocate for petiioner M/a Bhilangana Hydra
Power Litd.

Mr. Gopal K. Verma, Addl, C.5.C. lor the State of Uttar Pradesh.
Mr, Rajesh Sharma and Mr. Sanjay Bhatt, Standing Counsel for
the Union of India,

Mr. UK. Unival, Benior Advocate assisted by Mr. Rajeew
Srivastava & Mr. Jitendra Chaudhary, Advocates for respondent

UPPCL.
-
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[Per: Hon'ble Lok Pal Singh, J.]

Since identical issue of fact and law is

involved in the aforementioned writ petitions,
therefore, they are being decided by this common

judgment for the sake of brevity and convenience.

2) Writ Petition no. 1500 (M/S) of 2016 shall

be the leading case, o A
o
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3) Petitioners in the present batch of
petitions are power generating companies, engaged
in production of electricity by utilizing the river
water. The petitioner, Alaknanda Hydro Power
Company Ltd. [AHPCL) seeks to assail the
constitutional validity and vires of the Uttarakhand
Water Tax on Electricity Generation Act, 2012
(hereinafter referred to as ‘the Act’), inter alia, on the
following grounds:

(i) The enactment. promulgation and notification of the
said Act being in viclation of the provisions of Amicles
200, 246, 248, 256, 285, 288(2) and 300A of the
Constitution of India.

(i1} The enactment. promulgation and notification of the
said Act being in viclation of the provision of Entry 97
of List | of the Seventh Schedule of the Constitution of
India,

{iii)  The enactment, promulgation and notification of the
said Act being in violation of the provisions of Entry
17 of List I1 of the Seventh Schedule of the
Constitution of India.

{iv) The consideration of and the assent given for the
enactment and the notification of the said Act being in
violation of Article 200 and 288(2) of the Constitution
of India having been accorded the consent by the
Governor of the State of Ucarakhand, without
obtaining the consent of the President of Indin.

(v} The fixaticn of the rates of water tax in terms of the
provisions of Chapter 5 of the said Act by means of a
notification issued by respondent no. | to 5 being in
violation of Article 288(2) of the Constitution of India
as that the said Act was promulgated without obtaining
consent from the President of India, in violation of
mandatory provisions under the Article 288(2) of the
Constitution of India, wherein it is obligatory on part
of the State Legislature, in case of fixation of any rates
and other incidents of such tax by means of rules or
orders 1o be made under the law by any authority, the
lww shall provide for the previous consent of the
President being obtained to the making of any such
mule or order. The rates of Water Tax having not
received the previous consent of the President.

(vi) The enactment, promulgation and notification of the
said Act imposing Water Tax violating  the

-
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fundamental rights of the petitioner of carry on its
trade and business under Article 19{1¥g) aof the
Constitution of India.

(vii)  The enactment, promulgation and notification of the
smid Act, being arbitrary, manifesting arbitrariness in
State action ond being exercise of the colourable
powers of the respondent State of Unturakhand, thus
violating the fundamental rights of the petitioner under
Articles 14 and 191 {g) of the Constitution of India.

4] The genesis of the present controversy
from where it arises is that in the year 1981, a
Project named Snnagar Hydro Electric Project,
having capacity of 330 MW was conceptualized by
the then Govt, of U.P. The project development was
entrusted to the Irmigation department of erstwhile
Government of Uttar Pradesh and was planned to
be developed with the World Bank funds. It is
stated that due to inordinate delay caused by the
Govt. of U.P. in developing the project, the World
Bank withdrew the funding and due to paucity of
funds, the Govt. of U.P. decided to entrust the
Project to private parties for development. TATA
Power Corporation Lid. (TATA/TPCL) took over the
Praject development works, which could not
succeed in making progress with the Project
development and ultimately, in the year 2005, GVK
Group of Hyderabad took over and entrusted with
the Project development work., Prior to that, when
Duncans North Hydro Power Co. Lid. [Duncans)
[Now known as Alaknanda Hydro Power Company
Ltd,] was entrusted the Project, an Mol and an
Implementation Agreement (lA] dated 27.0B.1998
was entered into between the parties. Earlier, the
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erstwhile State of U.P. and the Duncans entered
into a Water Usage Agreement dated 28.08, 1998 in
order to facilitate Duncans to use the water from
the Alaknanda River for generating power from the
Project. In the meantime, in the year 2000, the
State of Uttarakhand came into existence. After
bifurcation of erstwhile State of U.P., the benefits to
be emanated from the Project were conceptualized
to be shared between the State of U.P., State of
Uttarakhand and the Alaknanda Hyvdro Power
Company Limited (AHPCL); and to give effect to the
understanding between the said three parties,
existing IA was amended and restated as Restated
Implementation Agreement (RIA). The petitioner
AHPCL, Govt., of UP, and Govt, of Uttarakhand
amended the [A and had entered into the restated
Implementation Agreement on 10.02.2006 (RIA) to
depict in clear terms, the rights and obligations of
each party, including but not limited to the aspect
of 12% power to be supplied by the petitioner to the
Govt, of Uttarakhand for free of cost and as a
‘Royalty’ for using the Alaknanda River water by the
Project which is situated in the State of
Uttarakhand.

5) Clause 1.65 of the RIA categorically
states that “Water use Agreement’ or WUA means
the document, as executed between the then Govt.
of UP. and the Company on 28% August, 1998
whereby the then Govt. of U.P. had g‘r_aghtﬂd the
THl | M.K. VERMA
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rights to the Company to use the water from the
Alaknanda River for generation of electric energy for
the Project.”

) Clause 13 of the RlIA defines the Water
Use Rights and provides that “The Govt., of
Uttarakhand hereby grants to the Company the
right, free of any and all charges during the Term to
utilize the water of Alaknanda river for the project
and to generate electric energy at the Site and for
such reasonable purposes directly related and
necessary for the generation of electricity in
accordance with the conditions of this RIA and for
the project subject to the compliance of the
conditions of environment clearance. Such a right
was earlier available to the Company under the then
signed Water Use Agreement (WUA) which now
stands substituted by the provisions of this RIA,
Govt. of Uttarakhand shall not impose any taxes,
duties, levies or charge of any kind of electricity
generated by this Project during the term of this
RIA.

7l It is contended that in view of the
aforesaid, no taxes [/ cess [/ fee etc. shall be
applicable on the water which is exclusively used by
the petitioner company for generation of electricity.
Further, Clause 17.1 of the RIA dated 10.02.2006,
provides as under:

*17.1 Company Obligations: The entire energy
generated at the generation terminals of the Project

ED THDC India Limited, Rishikesh



shall be referred to as the "Energy Output”. The
difference between the Energy Output and the Auxiliary
consumption shall be referred to as the *Saleable
Energy." The Saleable Energy shall be supplied, duly
metered by the Company, at 400 KV interconnection
Point at 400 KV outlet gantry at Company’s switchyard.
Govt, of Uttarakhand shall be entitled to 12% of the
Zaleable Energy from the Project free of cost, Govt of
U.P. / UPPCL and the Company agree that this 12% [ree
of cost Saleable Energy will be supplied to the Govt, of
Uttarakhand by the Company in lisu of the 12%
Saleable Energy previously required to be supplied free
of cost by the Company to Govt, of UP. / UPSEB. The
ColUP/UPPCL/Company shall facilitate such transfer of
124 Saleable Energy to Govt. of Uttarakhand at 400 KV
interconnection points at 400 KV outlet gantry at
Company's switchyard at Srinagar....".

8) It is stated that though the petitioner has
commenced construction of the dam and other
Project development works in the vear 2005-06, it
could complete the works only in the month of April
2015 and had declared commercial operations of its
Unit-1 on 23.04.2015; Unit-3 on 10.05.2015 and
Units-2 & 4 on 20.06.2015. Thus, until April 2015,
the Project has not used any water from the
Alaknanda river for generation of power. It is
further stated that at the time of inception of the
project or at any time prior to the enactment of the
Uttarakhand Water Tax on Electricity Generation
Act, 2012 (the Act) there was no imposition of any
tax or cess on the water drawn by the petitioner
that was used either for construction purposes or
for power generation. No tax / cess / rovalty was
imposed on the petitioner at an earlier point in time,
plausibly because of the compliance with the RIA
terms which contemplates that 12% power
generated from the Project would be g;'wenr_g%ﬁrzﬂuf
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cost to the State of Uttarakhand as / towards
Royalty in lieu of the use of natural resources by the
petitioner, viz. the water resources. It is stated that
vide impugned Notification dated 07.11.2015
{purportedly under Section 17(1) of said Act) issued
by the respondent no. 3, the petitioner was
informed about the promulgation of the Act and
further mnformed that the Hydro Power Projects
situated in the State of Uttarakhand of more than 5
MW capacity (like petitioner) were liable to pay tax
on the water drawn for the purposes of generation
of electricity for next three years at the rates as

follows:
BL No Available Head Rate of Water Tax
1 Upto 30,00 M 02 Paige per cubic meler
2 3100 M 1o 60,00 M D3 Paise per cubic meter
3 61,00 M to 90.00 M OF Paige per cublc meler
5 Above 90,00 M LD Prise per cubic meter
9) Thereafter, vide an impugned letter dated

07.12.2015 issued by the respondent no. 8 was
received by the petitioner which had highlighted the
necessity of petitioner's registration under the said
Act and to fill the form and deposit the registration
fee to complete registration process under the Act
It is alleged, that all of a sudden, petitioner received
the impugned letter dated 26.04.2016 issued hy
respondent no. 7 demanding an amount of
R=.27.97,39,600/- (for a period Nov. 2015 to March
2016) for the alleged use of water tw pgenerate
electricity under the said Act. In terms of the
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provision of Section 12(2) of the Act, the hydro
power stations in Uttarakhand are required to apply
for registration to the Commission established
under the Act within a period of six months from
the date of commencement of the Act, which is
15.08.2015 and the Commission shall pass an
order to register the user within a period of six
months from the date of receipt of application in
accordance with the provisions of the Act. The
above referred Section further states that in case
the user fails to apply or register within time
stipulated, the Commission shall forthwith impose
penalty which may be enhanced in case of
prolonged default. The relevant Sections 9, 10 and

12 of the Act are extracted hereunder:

3. Mo person shall mstall a Scheme,
requiring usage of water or in any other way use the
water, unless he / she is authorized to do =0 by &
registration certificate, issued under Section 10.

10. Any user intending to use water (non-
consumptive use] for generation of electricity shall be
issued a registration certificate after the execution of an
agreement between the user and the Commission under
the Act.

12(1) The registered user shall be liable to pay
water tax for the water drawn for electricity generation
a5 per the provisions of the Act.

(2} Where any user has constructed a
Hydropower scheme, for purpose of generation of
electricity, prior to the commencement of the Act, such
user shall, within a period of six months from the date
of commencement of the Act, apply for registration
under the Act and the Commission shall pass on order
to register the user within a period of six months from
the date of receipt of application in accordance with the
provisions of the Act.

(3] If the user as mentioned in sub-section (2]
fails 1o or register within time stipulated therein, the
Commission shall forthwith impose suitable penalty
which may be enhanced in case of prolonged default.

Nt orern Maaps lomarial



12

10) Chapter 4 of the Act describes
*Assessment of Water Drawn by User®,

11) Section 14.1 of the Act provides for the
procedure to assess the water drawn. The same
reads as under:

*The Commission shall install or cause to be
installed flow measuring device within, the premises of
Scheme or at such other place where the Commission
deems fit for purposes of measuring the water drawn for
electricity generation or may adopt any indirect method
for assessment of water drawn by the user.”

12) Section 14.2 of the Act provides as under:

*The Commission may either install or, reqguire a
user to install a flow measuring device as per the
specifications approved by the Commission at his
premises or at his location or at such other place as the
Commission may direct and thereafter sdjust the
expenditure incurred by such user on such installation
towards the Water Tax payable by the user.”

13) It is the case of the petitioner that the
respondent neither installed any flow measuring
device within the premises for measuring the water
drawn nor had it adopted any alternate method in
measuring the guantity of water used; and the
respondent neither did prescribe any specification
for adjusting the expenditure incurred by the
petitioner. As such, the impugned notice(s] was
issued without complying with the procedure under
Section 14 of the Act. Chapter 5 of the Act deals
with “Water Tax". Section 17.1 of the Act prescribes
— *The user shall be liable to pay the Water Tax
under the Act at such rates as the Government may
by notification fix in this behalf.®™ Further, ion
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19{1) of the Act mandates that the assessment of
water drawn by the user for electricity generation
and computation of water tax thereof shall be
carried out by the Commission. Section 192)
provides that the user shall pay the water tax as
assessed under sub-section (1),

14) It is alleged that neither any Commission
was established under the Act nor has such
Commission computed the tax based on the water
drawn by the petitioner, as such, not only the
impugned notice is bad in the eves of law for want
of compliance under Sections 14, 17 and 19 of the
Act, but also non-maintainable as the amounts
claimed under the notice are baseless and are made

on mere surmises and presumptions.

15) According to the petitioner, the guantum
of electricity generated in a Hydro Station is
proportionate to the ‘Head' being difference in the
levels at entry and exit of water conductor system.
Hence, the same volumes of water passing through
Hydro Turbines will generate more electricity in a
High Head Power Station as compared to Hydro
Station with Low Head. Thus, levying water tax
based on volume of water on per cubic meter basis
on a graded scale of ‘head’ is in fact levy of tax on
electricity generation itself, It is contended that the
Notification providing for levy of water tax has been
passed without due notice and opportunity %”-
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petitioner. Moreover, the liability which has been
fastened upon the petitioner towards royalty, is not
in accordance with either the express conditions of
RIA or in accordance with the provisions of the Act.
The RIA is a tnipartite agreement between the Govt
of U.P,, Govt. of Uttarakhand and the petitioner.
The terms and conditions thereunder were imposed
upon the AHPCL / petitioner by the Govt. of U.P.
and Govt. of Uttarakhand. As per the terms of the
RIA, there shall not be any Rovalty, Tax, Cess or
any other payment that shall be made by the
petitioner.  Thus, there is an express waiver
provided by the Govt. of UP. and Govt. of
Uttarakhand to the petitioner under the RIA, which
is a binding agreement on both of them. Any
changes made to the RIA without the express
consent from the petitioner shall not only amount to
the breach of the terms of the RIA agreement, but
also the acts of the Govt. of U.P. and Govt. of
Uttarakhand amount to unilateral, arbitrary and
thus untenable under the law. It is alleged that the
provisions of the Act shall not be applied to the
petitioner and that the petitioner shall not be made
liable to pay tax or cess. On the other hand, the
same RIA envisages 12% power from the Project to
be provided to the State of Uttarakhand for free of
cost, due to usage of water from the River situated
in the State of Uttarakhand. As such, any
imposition of tax, cess or royalty would tantamount
to double taxation and thus, the Act becomes illegal
and therefore, inapplicable to the petitioner and
e T | MK VERMA
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that the impugned notice is liable to be declared
illegal and the same shall be quashed. It is alleged
that the State of Uttarakhand being the party to the
RIA should not have made applicable the provisions
of the Act to the petitioner, as it cannot on one hand
agreed to not impose or exempt through an
agreement (RIA) any tax, cess or royalty payable by
the petitioner and on the other hand, subsequently
nullify the terms of RIA without caring to honour
the agreement by enacting a legislation
appropriating such gven right and thereby
demanding tax on water used for generating power,
while it is continuing to enjoy 12% free power from
the Project under the terms of the Power Purchase
Agreement (PPA). Thus, the State of Uttarakhand is
trying to get double benefit, which act of the State is
arbitrary and that the impugned Act is liable to be
struck down. The acts of the State of Uttarakhand
are infringing the [undamental right of the

petitioner. Hence, present writ petition.

16) Counter affidavit has been filed on behall
of respondent nos, 1 and 3, stating therein that the
petitioner is not entitled for any reliel as the State
Government is competent to legislate and charge on
the storage and usage of water for generation of
electricity as per the provisions of the Constitution
of India. It has further been stated that in order to
manage its water resources effectively, the

respondent Stat thought it necessary to own all its’
T
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water resources and manage it properly so that the
future water conflict can be avoided. To manage the
water resources, maintain them in good conditions,
to conduct studies and research, the Act in question
was framed which is in consonance with the
National draft Water Policy and the action plan.
Citing examples of various countries where water
charges from water users, particularly from hydro
electric projects are being charped at present, it has
been stated that in order to frame detailed State
water policy, as a first step, the Uttarakhand Water
Management and  Regulatory  Act, 2013
(Uttarakhand Act no. 24 of 2013) was brought into
existence. The object of which itsell suggests that
the Act was made to provide for the establishment
of the Uttarakhand Water Management and
Regulatory Authorty bill to regulate water resources
within the State. It has further been stated that as
Uttarakhand is blessed with abundant water
resources an due to growing demand these sources
need to be conserved and harnessed in the best
possible manner for the benefit of the State and the
Nation. Hence, “The Uttarakhand Water Tax on
Electricity Generation Act, 2012", came into
existence for a specific purpose of recovering usage
charges on water for generating electricity from
water sources as defined under the Act. It is also
stated that the writ petition filed by the petitioner
challenging the provisions of the aforesaid Act is
absolutely on the wrong premises and grounds and
is against the settled provisions of the Cunstli%ﬂnn
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of India. It is stated that as per the provisions of
Entry 17 List Il of the Constitution of India, water,
that is to say, water supplies, irrigation and canals,
drainage and embankments, water storage and
water power projects are given in List Il (State List)
subject to the provisions of Entry 56 of List | (Union
List). Entry 56 of the List | includes regulation and
development of inter-state rivers and river valleys to
the extent to which such regulation and
development under control of Union is declared by
Parliament by law to be expedient in the public
mterest and such parliamentary regulation under
the Constitution are confined to Navigation
Shipping etc. but not storage and usage of water for
generation of electricity. The only legislation enacted
by parliament under Entry 56 of the List | is the
River Board Act, 1956 to promote integrated and
optimum development of inter-state river valleys. It
is stated that the Act envisages the Board to be
expert bodies in irrigations, electrical Engineering,
Flood control Navigation, Water conservation. These
bodies are to be advisory bodies and their function
is to advise the State Government as regard to the
development and regulation of inter-state rivers and
river valley within their jurisdiction, but under entry
56 of List-1, the Union Government has no power to
legislate on charge or tariflf an usage of water for
generation of electricity from the users of natural
water resources. Apart from entry 56 of List-I, the
union may perhaps take steps to prevent floods,
construction of dams etc. under entry 24 of List-
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which speaks of shipping and navigation of inland
waterways declared by parliament to be national
water ways as regards to mechanical propelled
vessels, Therefore, it is evident from the aforesaid
discussion that State Government is absolutely
competent to legislate on charges on usage of water
for generation of electricity from natural water
respurces situated within the territory of the State
Government. In paragraph-32 of the counter
affidavit it has been stated that the Hon'ble
Governor of Uttarakhand has given assent to the
legislation of the said Act, 2012 passed by the state
legislature using his discretionary power under
Article 200 & 163(2) of the Constitution of India,
hence the violation of Article 246 of the Constitution
does not arise as the matter legislated is not a
matter which i1s enumerated in list | (union list) or

list 1T [concurrent list).

17) In the rejoinder affidavit, most of the
averments made in the writ petition are reiterated.
It is stated that the entry 56 of List | exclusively
empowers the Union of India to legislate all issues
pertaining to inter-state rivers and any enroot by
the State Legislature is considered to be an extra-
territorial law and in transgression of power of the
concerned State Legislature. It is a universally
known fact that River Ganges originates from
Gangotri and till submerges in Bay of Bengal it
flows through not only Uttarakhand but also passes

through the State of U.P., Bihar and West Bengal. @

T T 7 | MK, VERMA

Addl. Ganasal Manager |Commercial)
@ Eredidl §hem i, wivdn

THOC india Limited, Rishikesh



18}

19

Heard learned counsel for the parties and

perused the entire material available on record.

19)

The issues which arizse for consideration

of this Court are formulated as under:

(i}

{ii

(i}

{iv)

vl

Whether the State of Uttarakhand has
legislative competence to levy tax, or not?
Impugned enactment and tax cannot be
placed in Entry 17 of List Il of the Seventh
Schedule of the Constitution of India as it is
a general entry and will not sustain the tax
law; Entry 17 of the List 1l is limited by the
words ‘to say’ and does not postulate tax law
or a tax.

Entry 17 of List Il 18 subject to Entry 56 of
List [. The subject of inter state falls within
the exclusive domain of the Union. River
Ganga is an inter state river, therefore, it is
entirely within the exclusive domain of the
Union under Entry 56 of List | and hence the
State cannot impose tax on inter state river
water,

Since the title of the Act is “Uttarakhand
Water Tax on Electricity Generation Act,
20127 (the Act) and Section 12 of the
impugned Act speaks of tax on generation of
electricity.

Whether the impugned Act imposing water
tax is hit by Article 288(2) of Constitution
because of lack of consent of the President of
India?

-
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(vi] Whether the Notification 151 under Section
17{1) of the impugned Act fixing the rate of
tax as per cubic meter of water used in
generation of electricity is also equally
invalid as mandated under Article 288(2) of
the Constitution?

(vii] Whether the impugned Act is mala fide or a
colourable exercise of State's legislative
powers. The RIA or otherwise signed by the
petitioner prior to the commencement of the
Act amounts to betrayal of the Act?

(viii] Whether there is promissory estoppel against
the State in view of the fact that they have
agreed not to levy any charges or tax as
stipulated in RIA? Had the state has power
to levy tax on generation of electricity, or
not?

(i} Is the installation of the flow measuring
device is absolutely necessary for measuring
water flow for the purposes of taxation?

20) Before proceeding further, it would be apt
to reproduce herein the definitions contained in
Chapter [ of the Act. The same are extracted
hereunder:

"Definitions 2. In these rules, unless there is
anything repugnant in the subject or context |-

(a) “Act® means the Uttarakhand Water Tax
on Electricity Generation Act, 2012;

(b) “Commission® means Uttarakhand State
Commission for Water Tax on Electricity
Ceneration established under section 21
of the Act;

icl “Electricity” means electrical energy
generated by way of water drawn from any

i
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water source flowing within the territory of
the State;

(d] “Covernment® means Government of
Uttarakhand;

(&) *Motification® means a notfication
published in the Gazette of the State, and
the term “notify” shall be construed
accordingly;

(f "User” means any person, group of
persons, local body, Government
Department, COmpany, corporation,
society etc. drawing water or any other
authority authorized under chapter =il of
the Act to avail the facility to draw water
from any source for generation of
electricity;

(] “Water" means natural resource following
in any nver, stream, ributary, canal
nallah or any other natural course of
water or stipulated upon the surface of
any land like, pond, lagoon, swamp,
Spring;

(b} "Water Source” means a river and its
tributaries, stream, nallah, canal, spring,
pond, lake, water course or any other
source [rom which water is drawn to
generate electricity’

(i  “Water Tax" means the rate levied or
charged Tor water drawn [or generation of
electricity and [ixed under this Act.”

21) At the very outset, Mr, Gourab Banerji,
Mr. V.K. Kohli, Mr. Mohan Parasaran, Mr, Arvind
Vashistha, Mr. D.5. Patni, learned Senior Counsel
appearing on behalfl of the petitioners and Mr,
Aditya Singh, learned counsel in the batch of writ
petitions would submit that if the impugned Act
does not fall within any of the entries in List II, then
the same is ultra vires the Constitution and beyond
the legislative competence of the State. They drew
attention of this Court towards Entry 17 of the List
II, which reads as under:

“17. Water, that is to say, water supplies, irrigation
and canals, drainage and embankments,
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siorage and water power subject to the provisions of
Entry 56 of List 1.7

22) It is further submitted that the above
entry cannot be the source of power for levying the
impugned tax and does not confer any legitimacy or
legislative competence to the State to levy such a
tax. The said entry is a 'general entry' relating to
the subject matter ‘water and allied matters' and is
not a ‘taxing entry’ and does not confer any
authority to the State to levy tax on non-

consumptive usage of water.

23) Reliance is placed on the judgment of
Hon'ble Apex Court in Kesoram Industries Ltd.
case®. Para 31, sub-para 3 of the said judgment is

extracted hereunder:

"31(3] Taxation is considersd to be a distinct
matter for purposes of legislative competence. There is
a distinction made between general subjects of
legislation and taxation. The general subjects of
legislation are dealt with in one group of entries and
power of taxation in a separate group. The power to
tax cannot be deducted from a general legislative entry
as an ancillary power.”

24} Further reliance has been placed on
paragraph no, 74(3) of Kesoram's case, wherein it
has been held as under:

“74{3] Taxation is not intended to be comprised
in the main subject in which it might on an extended
canstruction be regarded as included, but is treated as
& distinct matter for purpeses of legislative
competence. And this distinction is also manifest in
the language of Article 248 clauses (1} and (2) and of
Entry 97 in List 1 of the Constitution. Under the
scheme of the entries in the lists, taxation is regarded
as a distinct matter and is separately set out.”

qummﬂ M.K. VERMA
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25) Paragraph nos. 75, 76 and 100 of the
Kesoram's case are also relied upon. The same read
as under:

*75. Referring to M.P.V. Sundararamier & Co.
Ve State of AP, AIR 1958 SC 468, Sabyvasachi
Mukharji, . {as His Lordship then was) speaking for six
out of the seven Judges constituting the Bench in
Synthetics and Chemicals Ltd.'T held that under the
constitutional scheme of division of powers in the
Seventh Schedule, there are separate entries pertaining
to taxation and other laws. A tax cannot be levied
under a general entry.

76, The sbovesaid principles continue to hold
the field and have been followed in cases after cases.

100, Article 265 mandates = no tax shall be
levied or collected except by authority of law. The
scheme of the Seventh Schedule reveals an exhaustive
enumeration of legislative subjects, considerably
enlarged over the predecessor Government of India Act.
Entry 97 in List | confers residuary powers on
Parliament. Article 228 of the Constitution which
speaks of residuary powers of legislation confers
exclusive power on Parliament to make any law with
respect to any matter not enumerated in the Concurrent
List or the State List. At the same time, it provides that
such residuary power shall include the power of making
any law imposing a tax not mentioned in either of those
lists. It is, thus, clear that if any power to tax is clearly
mentioned in List II, the same would not be available to
be exercised by Parliament based on the assumption of
residuary power. The seven-Judge Bench in Union of
India Vs Harbhajan Singh Dhhillon, (1971) 2 SCC 779
ruled, by a majority of 4:3, that the power to legislate in
respect of a matter does not carry with it a power to
impose a tax under our constitutional scheme,...”

26) On the strength of Kesoram’'s judgment,
it is submitted that in para 76 of the judgment,
Hon'ble Supreme Court has categorically held that
the above said principle continues to hold the field
and has been followed in case after case. It has
been categorically held that a tax cannot be levied
under a general entry. In regard to the validity of
the Act, much less, Entries 17 and 18 of List II i

1
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has been argued that both the entries are general
entries and no tax whatscever can be levied under a
general entry, in view of the authoritative
pronouncement of the Hon'ble Supreme Court in

Kesoram's judgment.

27) The next contention of learned Senior
Counsel appearing on behall of the petitioners is
that the case of the State is primarily rests on
Entries 49, 45 and 48 of List Il of the Seventh
Schedule to the Constitution. The same read as
under:

"45. Land revenue, including the assessment
and collection of revenue, the mamntenance of land
records, survey for revenue purposes and records of
rights and alicnation of revenues,

48. Estate duty in respect of agricultural
land.

49.  Taxes on land and buildings.”

28) It is contended that according to the
State, Entries 48 and 49 relate to *land” and include
everything above or below the surface and water is
part of land and that the expression “land” should
be widely construed, to include water stored on land

or flowing over land.”

29) Further placing reliance on Kesoram's
judgment, learned Senior Counsel would submit
that in said judgment, Hon'ble Supreme Court has
considered the scope and ambit of the expression

N
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land’ used in Entry 49 of List [l. Paragraph no. 44
of said judgment is extracted hereunder:

"44, In Asstt. Commissioner of Urban Land
Tax!? for the purpose of attracting the applicability of
Entry 49 in List Il, so as to cover the impugned levy of
tax on lands and buildings, the Constitution Bench
laid down twin teats, namely : (i] that such tax is
directly imposed on lands and buildings, and (i} that it
bears a definite relation to it. Once these tests were
satisfied, it was open for the State Legislature, for the
purpose of levving tax, to adopt the annual value or
the capital value of the lands and builldings for
determining the incidence of tax. Merely, on account
of such methodology having been adopted, the State
Legislature cannot be accused of having encroached
upon Entry B6, 87 or B8 of List [. Entry 86 in List [
proceeds on the principles of aggregation and tax is
imposed on the totality of the value of all the gssets, [t
is quite permissible to separate lands and buildings for
the purpose of taxation under Entry 49 in List IL
There is no reason for restricting the amplitude of the
language used in Entry 49 in List II. The levy of tax,
calculated at the rate of a certaun per centum of the
market value of the urban land, was held to be intra
vires the powers of the State Legislature and not
trenching upon Entry &6 in List I. So is the view taken
by another Constitution Bench in Shri Prithvi Cotton
Mills Ltd. Vs Broach Borough Municipality, (1969 2
SCC 283 where the submission that the levy was not a
rate on lands and buildings as appropriately
understood but rather a tax on capital value, was
discarded.”

30) On the strength of Assit. Commissioner of
Urban Land Tax's judgment as reiterated in
Kesoram's case, it is stated that the impugned tax is
not directly imposed on land (for example, property
tax / municipal tax) and it does not bear a definite
relationship to land, i.e., it has no nexus to the
land. Therefore, the impugned tax cannot, by any
siretch of imagination, be traceable to Entry 49 of
List 11,

e
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a1) It is contended that Entry 48 of List 11 is
also wholly irrelevant in the context of present case
and cannot at all be the source of power because
the said entry pertains to Estate Duty in respect of

agriculture lands.

32) Learned Senior Counsel arguing in
respect of Entry 45 of List Il, relied upon the
judgment of Hon'ble Bupreme Court in India
Cements Ltd.'® and would submit that the term
land revenue’ has been jurisprudentially explained
by the Constitution Bench in para 20 and 21 of said
Judgment as under:

*20. ....Entry 45 deals with land revenue, which
is a well known concept and has existed in India
before the Constitution came into force. In N.R.
Reddy?!, Jaganmohan Reddy, J, as the learned Judge
then was of the Andhra Pradesh High Court, while
gitting in a Division Bench observed that no land
revenue Act existed in the composite State of Madras
nor had the ryotwari system ever been established by
legislative enactment. The learned Judge at page 306
of the report observed that in the earlier days,
sovereigns had in exercise of their prerogative right
claimed a share of the produce of all cultivated land
known as Rajabhagam’ or by any of the various other
names, and had fixed their share or its commuted
moriey value from time to time, according to their will
and pleasure...”

21. It is, however, clear that over a period of
centuries, land revenue in India has acguired a
connolative meaning of share in the produce of land to
which the King or the government is entitled to
receive.”

a3) On the strength of ndia Cements Ltd.
judgment, learned Senior Counsel would submit
that land revenue cannot be equated to a tax
simpliciter and the same has to be correlated to a

share of the sovereign on produce from land alf
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traditionally understood and is in the nature of
royalty for use of land resulting in consumption of
benefit derived from land. They would further
submit that there is no consumption of water at all
in the present case. Water is merely used for the
purpose of feeding the same into generators, which
produce electricity and is thereafter let downstream,
without using it in any manner. It is vehemently
argued that in the absence of any consumption of
water, there cannot be any tax or cess on use of

water,

34) Per Contra, Mr. Dinesh Dwivedi, learned
Senior Counsel appearing on behall of the State
placed reliance on the following judgments in order
to buttress his submission that the word ‘land’ is
very wide and includes everything above or below
the surface:

(i) Raza Buland Sugar Co. Ltd, Rampur Vs
Municipal Board, Rampur, AIR 1962 Allahabad
B3

(i) Nizam Sugar Factory Lid. Vs City Municipality,
AIR 1965 AP 9]

[z} R.5. Rekhchand Mohota Spinning and Weaving
Mills Lud. Va State of Maharashtra, (1997) 6 SCC
12

(v Ichchapur Industrial Cooperative Society Lid, Vs
Competent Authority, Oil & Natural Gas
Commission & another, [1997) 2 SCC 42

(V] India Cements Ltd. & another Vs State of Tamil
MNadu, (1990) 1 3CC 12

fvi) State of Bihar & others Vs Indian Aluminium
Company & others, (1997 8 SCC 360

35) So far as the first question is concerned
with regard to the competence of the legislature
traceable to Entry 17 of List Il of the seventh

T2
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Schedule to the Constitution of India, any law of
legislative competence is to be decided only on two
ground and none else. The first ground is that it
must be in the legislative competence of the State to
make that law under Article 246 of the Constitution.
The second ground is it has to be only of legislative
competence or breach of lundamental right or any
other express provision of the constitution. The
third ground is limitation expressed by the
Constitution under Article 288 and 304A and 192,
Article 245 of Constitution of India speaks about the
extent of laws made by Parliament and by the
Legislatures of States. It says that unless and until
there 15 unreasonableness the power of the
legislature could not be restricted. In State of A.P.
& others Vs McDowell & Co. and others'?, Hon'ble
Apex Court has held that the power of Parliament or
for that matter, the State Legislatures is restricted
in two ways. A law made by Parliament or the
legislature can be struck down by courts on two
grounds and two grounds alone, viz., (1) lack of
legislative competence and (2] violation of any of the
fundamental rights guaranteed in Part III of the
Constitution or of any other constitutional
provision. There is no third ground.

36) The very premise that the impugned tax
is on generation of electricity is absolutely incorrect,
Here the tax is being levied on the activity of
“drawing water” and the true nature of the tax is
that it is on “water drawn or usage of it". It fsr‘agw
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assessed on the quantity of water used and not on
the units of electricity generated. So far entries 54
and 56 are concerned, both the entries are general
regulatory entries that do not countenance tax
They also cannot restrict the power of the State to
tax the "usage of water” which falls under List II,
i.e., State list. Both these entries do not relate to
taxation being non-taxing entries. So far as Entry
97 is concerned, the impugned tax law is directly
traceable to Entries 17, 18, 45, 49, 50 of List Il of
Seventh Schedule to the Constitution and Entry 97
has no role here, Similarly, Entry 38 of List [II,
being a non-taxing entry or being a general
regulatory entry, is hardly relevant for either
imposing a tax or limiting the power of the State to
tax "“usage of water from its source”. No tax can be
levied under it. The taxing power in this case to
levy water tax can be inferred from Entries 17, 18,
45, 49 and 50. If these are read collectively then
there is ample power in the States to tax use of
water by the petitioners for generating electricity,
Thus, the State of Uttarakhand does have legislative
competence to levy tax.

a7) Learned Senior Counsel appearing for the
petitioner AHPCL drew attention of this Court
towards the title of the Act - *Water Tax on
Electricity Generation”. He would submit that the
said Act seeks to levy tax on water when it is drawn
for generation of electricity and not when water is
drawn for any other purpose. In other words, the f@*’
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tax can be levied under the impugned Act only when
the drawl of water results in generation of
electricity. It is contended that the impugned Act
levies tax on generation of electricity which is
merely dressed up as water tax under the impugned
Act. Therefore, from a bare perusal of the impugned
Act along with its Statement of Objects and
Reasons, it becomes clear that the impugned Act, in
pith and substance is a tax on water used for
“generation of electricity” and is not a tax on
“water”. It is contended that the tax on generation
of electricity falls on Entries 54, 56, 84 and 97 of
List 1 and, therefore, State Legislature is
incompetent to levy tax under the Act. It is argued
that Entry 17 of List II does not authorize or
empower a State to levy any such tax on use of
water. Learned Senior Counsel placed reliance on
the judgment of the Allahabad High Court in AIR
1962 All 83, affirmed by Hon'ble Supreme Court in
Municipal Council Kota® and on the strength of
said judgment he would submit that nomenclaturs
of the tax is not relevant, but what is relevant is the
real nature and character of the legislation. Rather,
the present impost is not a tax directly on land as
was explained by the Constitution Bench in its
decision in State of West Bengal Vs Kesoram
Industries, (2004) 10 SCC 201. He would further
submit that tax not being on land but purportedly
on water, falls foul of the ratio of the said judgment.
Thus, even if it be assumed that the tax is on water,

such is not a tax on land under Entry 49 of List 11, ot —
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It is contended that there is no specific entry which
expressly empowers the State of levy tax on "water”
for use of water despite a general Entry, the State
cannot derive the same by broadly interpreting
other entries for taxation of “Land” and *Minerals”
and by drawing inference from the definitions given
to these terms under vanous other acts, to bring
water tax on water usage in their legislative

competence,

38) Per contra, Mr. Dinesh Dwivedi, learned
Senior Counsel appearing on behalf of the
respondent State would submit that the incidence of
tax under the impugned Act is ‘draw] of water' and
generation of electricity is a separate and
subsequent activity which has nothing to do with
the impugned Act. It is contended that the nature
and character of the levy, its pith and substance,
the taxable event or the incidence of the tax can
only be seen by reading the law as a whole, Section
2(1, (g) and (i) read with Sections 4, 5, 8, 9, 10, 12,
14 17, 18, 19 & 25(5) clearly show that the tax is in
relation to *water drawn / user for the generation of
electricity”. Word "for" used in Sections 3(2), 4, 5,
10, 12, 14, 18 and 19 between the phrase “water
drawn by the user” and "generation of electricity”
clearly shows that the levy is on the activity of
drawing of water for its user. “For generation of
electricity” only denotes that only such user of water
is to be taxed which is for electricity generation, but
the tax is on water drawn or used. The mnm:nt@f}_
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water is drawn the tax is levied. It is a tax primarily
on the user for drawing water from any water
source under Section 2(h). The subject matter of
the tax is the “user of water” which is resorted to for
electricity generation but the incidence of tax falls
only on the drawing of water and not the generation
of electricity. It is contended that if the tax was on
electricity generation then the appropriate measure
of tax would be on “units of electricity generated”
and not on “paise per cubic meter of water drawn”,
Thus, the claim of the petitioners that the tax is on
“electricity generation” is wholly incorrect, He
would further submit that the Entries relied upon
by the petitioners, i.e, Entries 54, 56, 84 and 97 of
List [ to show that tax on generation of electricity
falls on these Entries of List 1 and, therefore, the
State has no legislative competence is totally
baseless.

39) It is true that the nature and character of
the levy, its pith and substance, the taxable event or
the incidence of the tax can only be seen by reading
the law as a whole. The doctrine of pith and
substance shall surely be applied while ascertaining
the nature and character of the levy. The Court has
to look at the substance of the matter. The doctrine
of pith and substance is sometimes expressed in
terms of ascertaining the true character of
legislation. The name given by the Legislature to the
legislation is immaterial. Regard must be had to the

i)
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enactment as a whaole, to its main objects and to the
scope and effect of its provisions.

40) Mr. Aditya Singh, learned counsel
appearing for the petitioner M/s Bhilangana Hydro
Power Ltd. would submit that water being mineral is
now controlled by Mines and Minerals Regulation
and Development Act, enacted under Entry 54, a
regulatory entry, Thus, the State has no power to
tax the minerals under the Act.

41] In the opinion of this Court, since Entry
54 of List I of the Seventh Schedule to the
Constitution is a regulatory entry and not a taxing
entry, therefore, the said entry cannot restrict the
power of the State to tax “land or mineral” under
Entries 49 and 50 of List II.

43) Learned Senior Counsel appearing on
behalf of the respondent State would further submit
that Entries 48 and 49 relate to land’ and include
everything above or below the surface and water is
part of land and that the expression ‘land’ should be
widely construed, to include water stored on land or
flowing over land. Placing reliance on the judgment
of Hon'ble Supreme Court in Ichchapur Industries
Cooperative Society Ltd.'®, it is submitted that
water is covered under the definition of mineral and,
therefore, the State can derive legislative
competence to levy tax on water from Entry 49 of
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List II of the Seventh Schedule to the Constitution of
India.

43) Relevant paragraphs of the judgment
rendered by Hon'ble Supreme Court in Ichchapur
Industries’ judgment are extracted hereunder:

“17. In view of the availability of right to lay
down pipelines for transporting a “mineral” after the
amendment of the Act, the respondents can legally lay
down the pipelines through the land in question for
carrving and transporting "water” provided *water” is a
*muneral”,

18. The definition of "minerals® which we have
already quoted above would indicate that the meaning
given 1o it in the Mines Act, 1952 is to apply here also
on the basis of classic principle of Legislation by
Reference or Incorporation which is a legislative device
adopted for the sake of convenience in order to avoid
verbatim reproduction of the provisions of the sarlier
Act into the later. The provisions so incorporated
become part and parcel of the later Act as if they had
been bodily transposed into it.

19. On this principle the definition of
“minerals” as set out in the Mines Act, 1952 shall be
deemed to have been bodily lifted and incorporated
into this Act. We have, therefore, to look to that Act to
find out the true meaning of the word *minerals” which
ia defined in Section 2{jj) as under;

“2.i5) ‘'minerals’ means all substances which
can be obtained from the earth by mining, digging,
drilling, dredging, hydraulicking, quarrying or by any
other operation and includes mineral oils (which in
turn include natural gas and petroleum).”

20. The definition would indicate that
“minerals” are substances which can be obtained from
the earth by employing different technical devices
Indicated in the definition, namely, "mining, digging,
drilling, dredging, hydraulicking, quarrying”. These
words are followed by the words *"by any other
operation”. On account of the vicinity of these words
with the previous words, namely, mining, digging,
drilling, ete., they have to be understood in the same
sense and, therefore, if *minerals" are obtained from
earth “by any other operation™ such operation should =@~

_—

@ THDC India Limitad, Rishikesh



35

be an operation akin to the device or operation
involved in mining, digging, drilling etc. Another
significant feature of the definition is the use of wards
*substances which can be obtained from the earth®
which indicate that the *minerals® need not necessarily
be embedded in the earth or lie deep beneath the
suriace of the earth. They may be available either on
the surface of the earth or down below. If the
“mineral” is available on the surface, the operation
which would obviously be employed would be
dredging, quarrying or hydraulicking or any other
similar operation. The definition, therefore, is very
wide in terms but in spite of its wide connotation every
substance which can be obtained from earth would not
be a "mineral”

23. But there are subterranean waters which lie
wholly beneath the surface of the earth and which
gither goze or seep through the surface strata without
pursing any defined course of channel [percolating
waters] or flow in a permanent and regular but
invisible course, or lie under the earth in & more or
less immovable body, as a subterranean lake. This
water can be obtained only by the process of "Drilling
which, according to Chambers Dictionary also
includes "Boring”.

24. Now, if it is a substance which can be
obtained from the earth by the process of drilling. It
would immediately fall within the definition of
‘Mineral® set out and placed in this Act. Ewven
otherwige, Rutley's Elements of Mineralogy, 26th
Edition, brought out by H.H. READ, F.R.5., Professor
Emeritus of Geology in the Imperial College of Science
and Technolopy and the University of London,
“Mineral” is defined as under:-

"A mineral is a substance having a definite
chemical composition and  atomic
structure and formed by the inorganic
processes of nature.”

25. On the basis of this definition, Rutley says:-
*Again, water, snow and ice come within the definition
since they are naturally occurring homogeneous
inorganic substances of a definite chemical
composition.

27. In Civil Appeal no. 10538 of 1983, decided
by us on 17.12.1996, we have already indicated the
Rule to interpret a "definition” and have stressed that
the definition has to be read in the context in which it
is used and the purpose for which the Act was made.
We observed that where the definition clause is
preceded by the words "unless the context otherwise -_ﬁw;___
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requires”, the definition has to be interpreted in the
light of the context in which it is used. We observed:
“This implies that a definition, like any
other word in a statute, has to be read in the
light of the context and scheme of the Act as
also the object for which the Act was made by
the legislature,”

28. I the question is examined in this
background, it would be noticed that the definition of
“mineral” which has been bodily lifted from the Mines
Act, 1952 and has been placed in the Petroleum and
Minerals Pipelines (Acquisition of Right of User in
Land) Act, 1962 was deliberately introduced by
Amending Act no. 13 of 1977 so that while carrying
petroleum through the pipelines, any other minerals
may also be carried through it. If, therefore, water is
treated as a "mineral” it would be permissible for the
ONGC to ecarry it through any other pipeline without
any further notification or declaration under Section 3
or 6 of the Act. This interpretation which is in
consonance with the scientific definition of a *mineral®,
serves the purpose of the Petroleum ad Minerals
Pipelines [Acquisition of Right of User in Land) Act,
1962. The contention of the learned counsel for the
appellant that “water” should be understood in the
same sense in which it is understood by a common
man cannot, therefore, be accepted, This Act is an Act
of Parliament intended to deal with the particular
technology and the commodities involved therein. We
are, therefore, of the view that in this Act, *water” has
been used in both the senses, namely, that (i) it is a
mineral; and (i) the most common, readily and freely
available substance on earth.”

44| This Court is in complete agreement with
the contention of learned Senior Counsel appearing
for the respondent State. Entries 48 and 49 relate
to land’ and include everything above or below the
surface and water is part of land and that the -
expression ‘land’ should be widely construed, to
Include water stored on land or flowing over land.
In view of the above proposition of law it an safely
be presumed that as “water” is covered under the
definition of mineral, therefore, the State can derive

legislative competence to levy tax on water from '—ﬁf——i
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Entry 49 of List 11 of the Seventh Schedule to the
Constitution of India.

435) Mr. Mohan Parasaran, learned Senior
Counsel appearing on behalf of petitioner Tehri
Hydro Development Corporation India Ltd.
highlighted various provisions of the Act as under:

46| Section 2{i) of the Act, defines “Water
Tax" as “the rate levied or charged for water drawn

for generation of electricity and fixed under this
Act”,

47) Section 2(f) defines the term ‘user’ as any
person, group of persong, local body, Government
Department, company, corporation, society etc.
drawing water or any other authority authorized
under Chapter II of the Act to avail the facility to
draw water from any source for generation of
electricity.

48) Section 10 speaks about — User entitled
to use water [non-consumptive use) for generation
of electricity shall be issued a Registration
Certificate after execution of an agreement between
the user and the Commission under the Act.

49) Section 12(1) of the Act is the charging

section. The sameé reads as under:
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“[1) The registered user shall be Hable to pay water tax
for the water drawn for electricity generation as per the
provisions of the Act,

50) Section 17(i) of the Act says - The user
shall be liable to pay Water Tax under the Act at
such rates as the Government may by notification

fix.

51) Placing reliance on the aforementioned
provisions of the Act, Mr. Parasharan, learned
Senior Counsel would submit that the levy under
the Act is on non-consumptive use of water for the
purpose of generation of electricity and these crucial
facts are to be kept in mind while deciding the
legislative competence of the State under Entries 45
and 49 of List Il. According to him, Entry 45 of List
[l pertains to land revenue and Entry 49 pertains to
tax on land and buildings and both cannot be used
for the purpose of deriving legitimacy by the State to
impose a tax on non-consumptive use of water.

52) The next argument advanced by Mr.
Parasaran in regard to inter-state rivers is that the
petitioner THDC has been drawing the water from
the rivers Ganga and Bhagirathi since 2006 and
2011 in relation to the Tehri Hydro Power Project
and the Koteshwar Hydro Electric Project,
respectively, for generation of electricity and
simultaneous inter-State sale and consumption of
the same. It is stated that river Ganga is an inter-
State river and river Bhagirathi is also a tributary of 2% _
T g | MK VERMA
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river Ganga. Learned Senior Counsel would submit
that List Il of the Seventh Schedule to the
Constitution does not contemplate or mention any
matter in any of it entries contained therein which
deals with imposition of levy of taxes on usage or
consumption of water, consumptive or otherwise.
The sole entry contained in List 11, is Entry 17
which contemplaies the State legislature to make
and frame laws in relation to water supplies,
irrigation and canals drainage and water storage as
well as water power, but the same does not
contemplate any provision for imposing taxes on
water. He would further submit that although
legislative power includes all incidental and
subsidiary power, the power to impose a tax is not
such a power under our Constitution. Each of the
Union and the State lists which are Lists | and II
start by enumerating first the entries conferring
general legislative powers as distinct from taxation
powers. Items 1 to Bl of List | deal with the
exclusive general legislative powers of Parliament
while 82 to 92 enumerate the taxes which
Parliament may impost. The same pattern of
classification and conferment of general legislative
as distinguished from taxing power is adopted in
otate List {List II). Entries 1 to 44 of this List deal
with general legislative power while Items 45 to 63
deals with specific taxes which might be imposed
exclusively by the State Legislatures. Therefore,
power to tax must be derived from a specific taxing
entry, failing which there is legislative competence
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and it will be the power of the Central Government
by virtue of Entry 97 of List I.  In other words,
power of the State to levy tax cannot be traced to
any general entry (Entry 1 to Entry 44 of List II) and
can be levied only if it is traceable to any taxing
entries (Entry 45 to 63 of List II). Therefore, there is
no question of the State having any power to impose
a tax through the Act, in the absence of any specific
taxing entry in List I

23) In  reply, learned Senior Counsel
appearing for the respondent State placed reliance
on a judgment of Hon'ble Apex Court in Cauvery
Water Disputes Tribunal’®, wherein it has been

held as under:

“68. Shri Venugopal has in this connection urged that it is
Entry 97 of the Union List which deals with the topic of the use,
distribution and control of waters of an inter-state river, The use,
distribution and control of the waters of such rivars, by itself is not
B topec which is covered by Article 262, Tt is also, pccording to
him, not a topic covered by Entry 56 which only speaks of
regulation and development of inter-State rivers and river valleys
meaning thereby the entirety of the rivers and river valleys and not
the waters of or in o particular place, {(emphasis supplied) Further,
the regulation and development, sccording 1o him, has nothing 10
do with the use, distribution or allocation of the waters of the inter-
State river between different riparian States. That topic should,
therefore, be deemed to have been covered by the said residuary
Entry §7.

69. With respect to the learned counsel, It is not possible to
accepl this interpretation of Entry 97. This is so firstly because,
according 1o us, the expression ‘regulation and development of
inter-State rivers and river valleys” in Entry 56 wounld include the
use, distribution and aflocation of the waters of the inter-Sme
rivers and river wvalleys between differemt riparian  States.
Otherwise the intention of the Constituent Assembly 1o provide for
the Union to take over the regulation and development under its
control makes no sense and serves o purpose. What is further, the
River Boards Act, 1956 which is admittedly enacted under Entry
56 for the regulation and development of inter-State rivers and
river valleys does cover the field of the use. distribution and
atlocation of the waters of the inter-State rivers and river -.-uJ]zysﬂ__—-?ﬁw
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This shows that the expression “regulation and development™ of
the inter-State rivers and river valleys in Entry 36 has legislatively
also been construed to include the use, distribution or allocation of
the waters of the inter-Stale rivers and river vallevs between
riparian States, We are also of the view that 1o contain the
operation of Entry 17 10 the waters of an inter-State river and river
valleys within the boundaries of a State and 10 deny the
competence 10 the State legislature to interfere with or to affect or
o extend to the use, distribution and allocation of the waters of
such river or river valley beyond its territory, directly or indirectly,
it is not necessary to fall back on the residuary Entry 97 as an
appropriate declaration under Entry 56 would suffice. The very
basis of a federal Constitmtion like ours mandates such
interpretation and would not bear an interpredation to the contrary
which will destroy the constitutional scheme and the Constitution
itsell. Although, therefore, it is possible technically to separate the
“regulation and development” of the inter-State tiver and river
valley from the “use, disiribution and allocation™ of its water, it is
neither warranted nor necessary to do so,

T, The above analysis of the relevant legal provisions
dealing with the inter-State rivers and river valleys and their waters
shows that the Act, viz,, the Inter-State Water Disputes Act, 1956
can be enacted and has been enacted only under Article 262 of the
Constitution. 1t has not been enacted under Entry 56 as it relates to
the adjudication of the disputes and with no other aspect either of
the inter-State river as a whole or of the waters in i.”

54) It is contended that the Cauvery Water's
case pertained to Article 262 and the Inter-State
Water Disputes Act which is neither traceable to
Entry 56 nor the Entry 97 of List I. The Act in
question in that case pertained to Article 262 and
was not under Entry 56. It is further contended
that having considered the scope of Entry 56 and
Entry 17 it was held by the Hon'ble Supreme Court
that the State is competent to legislate on the use of
water of inter-State river within its territory,
provided there is no law of the Parliament otherwise
under Entry 56 of List L.

55) Learned Senior Counsel for the
respondent State would further submit that the rang
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River Bhagirathi is a State river. over which the
power projects of petitioner THDC situates; it is not
an inter-State river but originates and ends in the
State of Uttarakhand and hence, the law has been
made by virtue of the power of the State under
Entry 17 of List IL According to him, since
Bhagirathi is not an inter-State river, the State of
Uttarakhand has the power to impose a tax on ‘use
of water meant for electricity generation’ and since
the tax is not on electricity generated, the same falls
within the State's legislative competence. It is
contended that since the power of the State under
Entry 17 of List Il is only subject to the Power of the
Union under Entry 56 of List I and since no law has
been framed by the Union under Entry 56 of List I
vis-d-vis river Bhagirathi, the State of Uttarakhand
is competent to levy the tax.

56| In the case in hand, there is no such Act
of Parliament which may restrict the power of the
State to tax use of water / water drawn. Firstly the
nature of the tax imposed by the Act and the
activity on which the incidence falls has to be
determined in order to further determine the
competence of the State legislature to tax. It is
quite evident that tax law is an economic legislation.
Tax sought to be levied is & purcly revenue
collecting device to enable the State to function and
fulfill its aims and obligations towards the wellare of
the people. Federal structure of the Constitution
gives complete separation of the taxing powers of
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the State and the Union. Both are sovereign in their
respective fields. Any attempt made to whittle down
the powers of the State to tax, or subject it to
assent, or approval of the Centre would not only be
against the federal structure of our Constitution but
would make the State appendages on the Centre,
There is complete separation of taxing powers of the
Centre and the State and, as such, the possibility of
overlapping is totally absent. Any interpretation
which recognizes any kind of approval or consent of
the Centre, will defeat the Constitutional objective of
the separation of taxing powers between the Centre
and the States and make the States appendages of
the Centre. It is to be borne in mind that tax is a
scparate matter from general regulatory entries,
Regulatory entries are not for taxation. The term
tax’ is wide and includes all kinds of imposts
including fee. It includes all kinds of compulsory
extractions by the State. Hence, the submission
advanced by learned Senior Counsel in this regard
15 totally misconceived.

57) Hon'ble Apex Court in Kesoram's
judgment has held as under:

41.  Article 245 of the Constitution is the
fountain source of legislative power. It provides -
subject to the provisions of this Constitution.
Parliament may make laws for the whole or any part of
the territory of India, and the Legislature of a State
may make laws for the whaole or any part of the State.
The legislative field between the Parliament and the
Legislature of any State is divided by Article 246 of the
Censtitution. Parliament has exclusive power to make
laws with respect to any of the matters enumeratec



List | in Seventh Schedule, called the “Union List.
Subject to the said power of the Parliament, the
Legislature of any State has power to make laws with
respect to any of the matters enumerated in List IT0,
called the ‘Concurrent List. Subject to the abovesaid
two, the Legislature of any State has exclusive power
to make laws with respect to any of the matters
enumerated in List I, called the ‘'State List'
Under Article 248 the exclusive power of Parliament to
make laws extends to any matter not enumerated in
the Concurrent List or State List. The power of making
any law imposing a tax not mentioned in the
Concurrent List or State List vests in Parliament. This
is. what is called the residuary power vesting in
Parliament. The principles have been succinctly
summarized and restated by a Bench of three learned
Judges of this Court on a review of the available
decisions in Hoechst Pharmaceuticals Ltd.1® -, They
are-

(1} the various entries in the three Lists
are not ‘powers’ of legislation but ‘fields' of
legislation. The Constitution effects a complete
separation of the taxing power of the Union and
of the States under Article 246, There is no
overlapping anywhere in the taxing power and
the Constitution gives independent sources af
taxation to the Union and the States.

(2] In spite of the fields of legislation
having been demarcated, the question of
repugnancy between law made by Parliament
and a law made by the State Legislature may
arise only in cases when both the legislations
occupy the same field with respect to one of the
matters enumerated in the Concurrent List and
a direct conflict is seen, If there is a repugnancy
due to overlapping found between List Il on the
one hand and List | and List [l on the other, the
State law will be ultra vires and shall have to
give way to the Union law.

{3) Taxation is considered to be & distinct
matter for purposes of legislative competence,
There is a distinction made between pgeneral
subjects of legislation and taxation. The general
subjects of legislation are dealt with in one
group of entries and power of taxation in a
separate group, The power to tax cannot be
deduced from a general legislative entry as an
ancillary power,
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(4] The entries in the List being merely
topics or fields of legislation, they must receive a
liberal construction inspired by a broad and
generous spirit and not in a narrow pedantic
sense. The words and expressions employed in
drafting the entries must be given the widest
possible interpretation. This is because, to quote
V. Ramaswami, J., the allocation of the subjects
to the lists is not by way of scientific or logical
definition but by way of a mere simplex
enumeratio of broad categories. A power to
legislate as to the principal matter specifically
mentioned in the entry shall also include within
its expanse the legislations touching incidental
and ancillary matters.

{5} Where the legislative competence of a
Legislature of any State is guestioned on the
ground that it encroaches upen the legislative
competence of Parliament to enact g law, the
question one has to ask is whether the
legislation relates to any of the entries in Lists |
or Il I it does, no further question need be
asked and Parliament's legislative competence
must be upheld. Where there are three Lists
containing a large number of entries, there is
bound to be some overlapping among them. In
such a sitnation the doctrine of pith and
substance has to be applied to determine as to
which entry does a given piece of legislation
telate. Once it is 8o determined, any incidental
trenching on the feld reserved to the other
Legislature is of no consequence. The Court has
to look at the substance of the matter. The
doctrine of pith and substance is sometimes
expressed in terms of ascertaining the true
character of legislation. The name given by the
Legislature ta the legislation is immaterial.
Regard must be had to the enactment as a
whole, to its main objects and to the scope and
effect of its provisions. Incidental and superficial
encroachments are to be disregarded.

[6] The doctrine of occupied field applies
only when there is a clash between the Union
and the State Lists within an area common to
both, There the doctrine of pith and substance is
to be applied and if the impugned legislation
substantially falls within the power expressly
conferred upon the Legislature which enacted it,
an incidental encroaching in the field assigned
to another Legislature is to be ignored, While
reading the three Lists, List | has priority
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Lists Il and II, and List I1l has priority over List
Il. However, still, the predominance of the Uniopn
List would not prevent the State Legislature from
dealing with any matter with in List I though it
may incidentally affect any item in List |

58) Thus, it is abundantly clear that the
legislative field between the Parliament and the
Legislature of any State is divided by Article 246 of
the Constitution, Parliament has exclusive power to
make laws with respect to any of the matters
enumerated in List | in Seventh Schedule, called the
'Union  List. Subject to the said power of the
Parliament, the Legislature of any State has power
to make laws with respect to any of the matters
enumerated in List III, called the ‘Concurrent List’,
Subject to the abovesaid two, the Legislature of any
State has exclusive power to make laws with respect
to any of the matters enumerated in List II, called
the 'State List. Under Article 248 the exclusive
power of Parliament to make laws extends to any
matier not enumerated in the Concurrent List ar
State List. The power of making any law imposing a
tax not mentioned in the Concurrent List or State
List vests in Parliament. This is what is called the
residuary power vesting in Parliament. The various
entries in the thres Lists are not ‘powers’ of
legislation but 'fields' of legislation. The Constitution
effects a complete separation of the taxing power of
the Union and of the States under Article
246. There is no overlapping anywhere in the taxing
power and the Constitution gives independent
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sources of taxation to the Union and the States. In
this batch of writ petitions, the question of
repugnancy between law made by Parliament and a
law made by the State Legislature does not arise,
The same may arise only in cases when both the
legislations occupy the same field with respect to
one of the matters enumerated in the Concurrent
List and a direct conflict is seen. If there is a
repugnancy due to overlapping found berween List
Il on the one hand and List 1 and List IIl on the
other, the State law will be ultra vires and shall
have to give way to the Union law. Nothing has
been found which suggests that there is overlapping
of power of taxation of the Union as well as the
State,

59) Mr. D.S. Patni, learned Senior Counsel
appearing on behalf of petiioner would submit that
there is promissory estoppel against the State in
view of the fact that they have agreed not to levy any
charges or tax and have given assurance in this
regard. Attention of this Court is drawn towards
Clause 13 and 18.4 of the Restated Implementation
Agreement (RIA) dated 8% February 2006, entered
mto between the Gowt. of Uttarakhand, Govt. of
U.P., U.P. Power Corporation Ltd. and Alaknanda
Hydro Power Co. Ltd (formerly Duncans North
Hydro Power Co. Ltd.) for the implementation of
Shrinagar Hydro Electric Project in District Pauri
Garhwal,
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60) Clause 13 of the RIA is in regard to
‘Water Use Rights’, Clause 13,1 reads as under:

“13.1 The GOU hereby grants to the Company
the right, free of any and all charges during the term
to utilize the water of Alaknanda river for the project
and 1o generate electric energy at the site and for such
reasonable purposes directly related and necessary for
the generation of electricity in accordance with the
conditions of this RIA and for the project subject to the
compliance of the conditions of environment clearance.
Such a right was earlier available to the company
under the then sipned Water Use Agreement [WUAJ,
which now stands substituted by the provisions of this
RIA. GOU shall not impose any taxes, duties, levies or
charge of any kind on electricity generated by this
Project during the term of this RIA."

61) Clause 18 of the RIA, is in respect of
‘Must-run Project’. Clause 18.4 reads as under:

"18.4 Payment of Water Use Charge ~The parties
agree that the Company shall have no payment
liability for use of water. GOU will not charge for the
use of water under this RIA at any time during the
tenure of the RIA."

62) Mr. UK. Uniyal, learned Senior Counsel

appearing on behalf of U.P. Power Corporation Ltd.

(UPPCL) has supported the contention of learned

Senior Counsel for the petitioners. In addition to

that, Mr. Uniyal submits that at the time of RIA

entered into between the Govt. of Uttarakhand,

Govt. of U.P,, UPPCL and the petitioner AHPCL, it

was unanimously decided that the Govt. of

Uttarakhand shall not impose any taxes, duties,

levies or charge of any kind on electricity generated

by this Project during the term of this RIA, A

specific condition has also been laid in Clause 18.4

of the RIA that the company shall have no payment, =2 —
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liability for use of water and Govt. of Uttarakhand
will not charge for the use of water under this RIA
at any time during the tenure of the RIA. Learned
senior Counsel would further submit that the
purpose of giving the relaxation of non-imposition of
tax for use of water was a kind of concession to the
petitioner so that it may show its interest for
generation of electricity in the State of Uttarakhand.
Such a concession cannot be withdrawn by the
State of Uttarakhand and it would be against the
promise made with the petitioner. He would also
submit that the imposition of tax on use of water for
generation of electricity would enhance the cost of
electricity which would ultimately affect the
consumers. He submits that impesition of tax on
use of water for generation of electricity would
amount to imposing indirect tax on generation of
electricity and the State cannot retreat from its
assurance when all the parties to the RIA are bound
by the terms and conditions of agreement.
According to learned Senior Counsel, what has been
argued on behalf of the petitioner AHPCL is correct
and the enactment of the impugned Act is barred by
principle of promissory estoppel.

63) In reply, to buttress his submission

learned Senior Counsel appearing on behalf of the

respondent State placed reliance on the following

judgments to show that by way of withdrawal of

exemption no fraud was practiced by the Govt.; nor

any huge loss caused to the petitioner companies as-q_@_,.fr-—-
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burden of tax would ultimately be shifted on the
consumer.

(il  Kasinka Trading & another Vs Union of India &
another, {1995) 1 3CC 274

() Amrit Banaspati Co. Ltd. & ancther Vs State of
Punjab 8 another, (1992) 2 3CC 411

(ili) State of Punjab Va Nestle India Ltd. & another,
[2004) 6 SCC 465

64 Paragraph nos. 13 and 27 of the Kasinka
Trading'? are extracted hereunder:

*13. The ambit, scope and amplitude of the
doctrine of promissory estoppel has been evolved in
this country over the last quarter of a century through
successive decision of this Court starting with Union of
India v. Indo-Afgan Agencies Limited, AIR 1968 SC
718 . Reference in this connection may be made with
advantage to Century Spinning & Manufacturing Co.
Lid, v. Ulhasnagar Municipal Council, (1970 1 SCC
282 : Motilal Padampat Sugar Mills Ca. Ltd. v. State of
UP : Jit Ram Shiv Kumar v. State of Haryana, (1981) 1
SCC 11 : Union of India v. Godfrey Philips India Lid.,
(1985) 4 S8CC 369: Indian Express Newspapers [Bom)
Pvi. Ltd. v. Union of India, (1985 1 SCC 641
: Pournami Oil Mills v. State of Kerala [1986] Supp.
SCC 728 :85hn Bakul Oil Industries v. State of
Gujarat, {1987) 1 BCC 31 : Asst. Commissioner of
Commercial Taxes v. Dharmendra Trading Co., (1988)
3 BCC 570 : Amrit Banaspati Co. Ltd. v. State of
Punjab (1993) 2 8CC 511 and Union of India V
Hindustan Development Corpn, (1993) 3 SCC 49%. In
Godfrey Philips India Limited (supral this Court
opined:

"We may also point out that the doctrine of
promissory estoppel being an eguitable doctrine,
it must vield when the equity so reqguires; if it
can be shown by the Government or public
authority that having regard to the facts as they
have they have transpired, it would be
inequitable to hold the Government or Public
authority to the promise of representation made
by it, the Court would not raise an equity in
favour of the person to whom the promise or
representation is made and enforce the promise
or representation against the Government or
Public authority. The doctrine of promissory

estoppel would be displaced in such a cau@,ﬁ.
—
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because on the facts, equity would not require
that the Government or Public authority should
be held bound by the promise or representation
made by it,"

Indeed, the submission on the fact situation is
not controvertible but in the absence of any material
placed before the High Court or even in this appeal to
establish that the notification dated 29.08,1980 was
issued for any oblique or extraneous consideration and
was not "in public interest™, it is not possible to find
fault with that notification for the reasons we have
already pgiven while dealing with the first batch of
cases. The appellants, who are in business, have to be
prepared for tides in the business. In Pournami Oil
Mills, 1986 Supp SCC 728, it was the incentive 1o set
up new industry in the State with a view to boost the
industrialization that exemption had been granted and
it was in that fact situation that the doctrine of
promissory estoppel was held available to the
appellant therein. Agmin in Bakul 0Oil Industries,
(1987} 1 SCC 31, it was the incentive to set up
industries in a conforming area that the exemption
had been granted and the Court held that the
Government could withdraw an exemption granted by
it ecarlier only if such withdrawal could be made
without offending the rule of promissory estoppel and
without depriving an industry entitled to claim
exemption for the entire specified period for which
exemption had been promised to it at the time of giving
incentive, Both these cases therefore cannot advance
the case of the appellant and are distinguishable on
facts because the exemption notification under Section
25 of the Act which was issued in this case did not
hold sut any incentive for setting up of any industry to
use FVC resins and on the other hand had been
issued in exercise of the statutory powers, in public
interest and subsequently withdrawn in exercise of the
same pPowers again in public interest. In our apinion,
no justifiable prejudice was caused to the appeliants in
the absence of any uneguivecal promise by the
Government not to act and review its policy even if the
necessity warranted and the “public interest® =g
demanded. Thus, in the facts and circumstances of
these cases, the appellants cannat invoke the doctrine
of promissory estoppel to question the withdrawal
notification issued under Section 25 of the Act.”

63) Further, in paragraph nos. 4 and 10 of
Amrit Banaspati'®, it has been held by Hon'ble
Apex Court as under: 'f_'?",f—-“
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“4.  What, therefore, requires to be examined,
18 i any promise was made by the Government ar its
officials to the appellant that sales tax shall be
refunded to it and if the appellant acting on it altered
its position. For this it is necessary to narrate few
facts even though both the learned Single Judge and
Division Bench have dealt with it elaborately,
Admittedly, a brochure was issued in December 1966
by the Government of Punjab announcing its ‘New
Policy' declaring that in centive and concession, one of
them being refund of sales tax, would be availahle to
those persons who set up selective large scale
inclustries in the focal point. Whether this brochure
was authorized or not and its legal effect on nights of
parties shall be adverted to later. But it is undisputed
that acting on it the appellant's representative met the
Chief Minister of the State personally and found that
he was interested in encouraging Vanaspati
manufacturing units in the State; therefore, its
Manager wrote a letter in June 1968 to the Chief
Minister expressing willingness to set up the unit
provided the concession were made available to it
which as replied by the Director of Industries on July
2, 1968 assuring the appellant that the concession as
announced shall be available and further informed the
appellant that the Government was willing to consider
such additional concession which the appellant may
require for implementation of the scheme. It was
followed by exchange of correspondence and various
meelings between appellant's representative and
officials of Government,...

it i8,  thus, obvious that there was
representation to the appellant that it would be
entitled to concession and incentives announced by
the Government if it set up its unit in the focal point
Whether such representation resulted in binding
agreement is different issue but the representation
coming from the Industries Secretary and the Director
of Industries in pursuance of Government Puolicy
cannot be held to be unauthorized or bevond the scope
of authority..."

I0. But promissory estoppel being an extension
of principle of equality, the basic purpose of which is
to promote justice founded on fairmess and relieve a
promise of any injustice perpetrated due to promisor's
going back on its promise, is incapable of being
enforced In a court of law il the promize which
furnishes the cause of action or the agreement,
€Xpress or implied, giving rise to binding contract is
statutorily prohibited or is against public policy....

A promise or agreement to refund tax which is
due under the Act and realized in accordance with law
would be a fraud on the Constitution and breach uf.f__"_:—,-'?ﬂ*_._,f_.-—



53

faith of the people. Taxes like sales tax are paid even
by a poor man irrespective of his savings with a sense
of participation in growth of national economy and
development of the State. Its utilization by way of
refund not to the payer but to a private person, a
manufacturer, as an inducement to set up its unit in
the State would be breach of trust of the people
amounting to deception under law,”

66| Hon'ble Apex Court in the case of Nestle
India’ has held as under:

"40. The case of Kasinka Trading Vs Union of
India, (1995) 1 SCC 274 cited by the appellant is an
authority for the proposition that the mere issuance of
an exemption netification under a provision in a fiscal
statute such as Section 25 of the Customs Act, 1962,
could not create any promissory estoppel because
such an exemption by its very nature is susceptible to
being revoked or modified or subjected to other
conditions. In other words, there is no unequivocal
representation. The seeds of equivocation are inhersnt
in the power to grant exemption, Therefore, an
exemption notification can be revoked without falling
foul of the principle of promissory estoppel, 1t would
not, in the circumstances, be necessary for the
Government to establish an overriding equity in its
favour to defeat the petitioner's plea of pPromissory
estoppel. The Court alse held that the Governmen: of
India had justified the withdrawal of exemption
notification on relevant reasons in the public interest,
Incidentally, the Court also noticed the lack of
established prejudice to the promise when it said:

“The burden of customs duty etc. is passed on to

the consumer and therefore the question of the

appellants being put to a huge loss is not
understandable.”

[See also Shrijee Sales Corpn. Va Union of India,
(1997) 3 SCC 398 and STO Vs Shree Durga Oil Mills, (1998)
1 3CC 572). We do not see the relevance of this decision to
the facts of this case. Here the representations are clear and
unequivocal.”

67) Learned Senior Counsel for the petitioner
THDC placed Reliance on the judgment rendered by
nine Judge Bench of Hon'ble Apex Court in Jindal

Stainless Limited'. In paragraph nos. 24, 26 and.f‘-_'z_:';-','ai':ff____
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45 it has been observed by Dr. T.8. Thakur, CJ (as
Lordship then was) speaking for himself and Sikri
and Khanwildar, JJ., as under:

"24. Exercise of sovereign power, is, however,
subject to constitutional limitations especially in the
federal system like ours where the States also to the
extent permissible exercise the power to make laws
including laws that levy taxes, duties and fees. That
the power to levy taxes is subject to constitutional
limitations is no longer res integra. A Constitution
Bench of this Court has in Synthetics and Chemicals
Ltd. Vs State of U.P., (1990) 1 SCC 109 recognised that
in India the Centre and the States both enjoy the
exercise of sovercign power to the extent the
Constitution confers upon them that power. This
Court declared :

“56. ..We would not like, however, to
embark upon any theory of police power because
the Indian Constitution does not recognise palice
power @s such. But we must recognise the
exercise of soversign power which gives the State
sufficient authority to enact any law subject to the
limitations of the Constitution to discharge its
functions. Hence, the Indian Constitution as a
sovereign State has power to legislate on all
branches except to the limitation as to the
division of powers between the Centre and the
States and also subject to the fundamental rights
guaranteed under the Constitution. The Indian
State, between the Centre and the States, has
sovereign power. The sovereign power is plenary
and inherent in every sovereign State to do all
things which promote the health, peace, morals,
education and good order of the people
Sovereignty is difficult to define. This power of
sovereignty is, however, subject to constitutional
limitations, This power, according to some
constitutional authorities, is to the public what
necessity is to the indbvidual, Right to tax or levy
impost must be in accordance with the provisions
of the Constitution.*

26. It would thus appear that even when
Articles 246{2) and (3) confer exclusive power on the
State Legislatures to make laws with respect io
maiters in the Seventh Schedule such legislative power
is exercisable subject to constitutional limitations
referred to above. What iz significant is that the power
of the State Legislatures 1o levy taxes is also subject to
the limitations of Article 304(a) of the Constitution
appearing in Part XIll thereof, which Part regulates
trade, commerce and intercourse within the terrtory of {’_';E?’r___.f.—
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India and comprises Articles 301 to 307, The
provisions of these Articles have been the subject-
matter of a series of decisions of this Court including
several Constitution Bench decisions to some of which
we shall presently refer. The language emploved in the
provisicns and the non obstante clauses with which
the same start have all the same given rise to several
contentions issues for determination by this Court
over he past five decades or so. The fact that the
present batch of cases had to be referred to 8 alne-
Judge Bench to once again examine the very same
issues as have been debated and determined in the
previous judgments of this Court only shows that the
task of interpreting the provisions is by no means Easy
and has in fact become more and more difficult on
account of the pronouncements of this Court taking
different views not many of which have been
unanimous,”

68| In reply, Learned Senior Counsel
appearing on behalf of the respondent State placed
reliance on paragraph nos. 28, 29, 91 and 332 of
the judgment (supra) as under:

2B, The power to levy taxes, being a soversign
power controlled only by the Constitution, any
limitation on that power must be express.  That
proposition is well settled by the decisions of this
Court in Umeg Singh Vs State of Bombay, AIR 1955
SC 540 and Firm Bansidhar Premsukhdas Vs State of
Rajasthan, AIR 1967 SC 40. In Umeg Singh case this
Court stated the legal position in the following words:

“12. ...The legislative competence of the
State Legislature can only be circumscribed by
express  prohibition contained [n  the
Constitution itself and unless and untl there is
any provision in the Constitution expressly
prohibiting legislation on the subject either
absolutely or conditionally, there is no fetter or
limitation on the plenary powers which the State
Legislature enjoys to legislate on the topics
enumerated in the Lists [1 and 111 of the Seventh
Schedule to the Constitution. ...

13. The fetter or limitation upon the
legislative power of the State Legislature which
had plenary powers of legislation within the
ambit of the legislative heads specified in the
Lists IT and Il of the Seventh Schedule to the
Constitution could only be imposed by the

Constitution itseil and not by any nhiigﬂtin@r.__f._.-
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which had been undertaken by either the
Dominion Government or the Province of
Bombay or even the State of Bombay., Under
Article 246 the State Legislature was invested
with the power 1o legislate on the topics
enumerated in Lists II and Il of the seventh
Schedule to the Constitution and this power was
by wvirtue of Article 245(1) subject to the
provisions of the Constitution, The Constitution
itsell laid down the fetters or limitations on this
power e.g. in Article 303 or Article 286{2). But
unless and until the court came to the
conclusion that the Constitution itself had
expressly prohibited legislation on the subject
either absolutely or conditionally the power of
the State Legislature to enact legislation within
its legislative competence was plenary. Onee the
topic of legislation was comprised within any of
the entries in the Lists [ and [ of the Seventh
Schedule to the Constitution the fetter or
limitation on such legislative power had to be
found within the Constitution itself and if there
was no such fetter or lmitation to be found
there the State Legislature had full competence
to enact the impugned Act no matter whether
such enactment was contrary to the guarantee
given, or the obligation undertaken by the
Dominion Government or the Province aof
Bombay or even the State of Bombay,

29. Again in Bansidhar Case (supra) this Court

reiterated the legal position in the following words:

“V... It is well-established that Parliament or the
State Legislatures are competent to enact a law
altering the terms and conditions of a previous
contract or of a grant under which the liability of the
Government of India or of the State Governments
arises. The legislative competence of Parliament or of
the State Legislatures can only be circumsecribed by
express prohibition contained in the Constitution itself
and unless and until there is any provision in the
Constitution expressly prohibiting legislation on the
subject either absolutely or conditionally, there is no
fetter of limitation on the plenary powers which the
Legislature is endowed with for legislating on the
topics enumerated in the relevant lists. This view is
borne out by the decision of the Judicial Committer in
Jagannath Baksh Singh v. The United Provinces, 1946
8 FCR 111, in which a similar complaint was made by
the talukdars of Oudh against the United Provinces
Tenancy Act (U.P, Act 17 of 1939}, It was held by the
Judicial Committee that the Crown cannot deprive
itsell of its legislative authori the mere fact that in

” A -
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the exercise of its prerogative it makes a grant of land
within the territory over which such legislative
authority exists, and no court can annul the
enactment of a legislative body acting within the
legitimate scope of its sovereign competence. [f
therefore, if be found that the subject-matter of a Crown
grant is within the competence of a Provincial legislature
nothing can prevent that legislature from legislating
about it unless the Constitution Act itself expressly
prohibits legislation on the subject either absolutely or
conditionally. Accordingly, in the absence of any such
express prohibition, the United Provinces Tenancy Act,
1939, which in consolidating and amending the law
relating to agricultural tenancies and other matters
connected therewith in Agra and Oudh, dealt with
matters within the exclusive legislative competence of
the Provincial legislature under Item 21 of List 11 of
the Seventh schedule to the Government of India Act,
1935, was intra vires the Provincial legislature
notwithstanding that admittedly some of its provisions
cut down the absolute rights claimed by the appellant
talukdar to be comprised in the grant of his estate as
evidenced by the sanad granted by the Crown to his
predecessor. The same principle has been reiterated by
this Court in Umeg Singh and others v. The State of
Bombay, AIR 1955 S5C 540, It was pointed out that in
view of Article 246 of the Constitution, no curtailment
of legislative competence can be spelt out of the terms
of clause 5 of the Letters of Guarantes given by the
Dominion Government to the Rulers of “States”
subsequent to the agreements of Merger, which
guaranteed, inter alia, the continuance of Jagirs in the
merged States’. This principle also underlies the
recent decision of this Court in Maharaja Shree Umaid
Mills Ltd. v. Union of India, AIR 1963 SC 953, in which
it was pointed out that there is nothing in Article
295 of the Constitution which prohibits Parliament
from enacting a law altering the terms and conditions
of a contract or of a grant under which the liability of
the Government of India arises....” [emphasis supplied)

91. Suffice it 1o say that the interpretation of any

provision of the Censtitution will be true and perfect only
when the Court locks at the Constitution holistically and
keeps in view all important and significant features of the
constitutional scheme constantly reminding itself of the
need for a harmonious construction lest interpretation
placed on a given provision has the effect of diluting or
whittling down the effect or the importance of any other
provision or feature of the Constitution. So interpreted
Article 301 appearing in Part XIIl does not, in our
opinion, work as an impediment on the States’ taxing
powers except in situations where such taxes fall foul of C@-ﬁ’
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Article 304{a) of the Constitution, The contextual
approach thus fully matches the textual interpretation
which we have placed on Part XII1."

332, The above Constituent Assembly Debates and the
history of Article 301 show that freedom envisaged in
Article 301 is not freedom from taxation but only freedom
from trade barriers. So long as the tax remains non-
discriminatory, its validity cannot be judged under Article
301. Under Article 246(3) of the Constitution, a State has
exclusive power to make laws for such State or any part
thereof with respect to any of the matters enumerated in
List II of the Seventh Schedule, Article 246(3} is subject
to clauses (1) and (2] of Article 246, ie. matters
enumerated in List I and [l of the Seventh Schedule, As
per Article 265, a8 tax can be imposed only under
authority of law and there is no role of the executive,
Taxation includes the imposition of any tax as defined
under Article 366(28):

*36b(28} “taxation” includes the imposition
of any tax or impost, whether general or local or
special, and “tax® shall be construed
accordingly.”

It i a sovercign power of compulsory exaction as a
part of any burden by public authority for public
purposes enforceable by law, Imposing a tax is a
compulsery exaction made for & public purpose
without reference to any special benefit to the
taxpayers.”

69) Firstly, this Court has to deal with the
1ssue — whether the Govt. of Uttarakhand is bound
by promissory estoppel to enact the impugned Act?
Having considered the rival submissions of learned
counsel for the parties and after going through the
dictum of Hon'ble Apex Court in Kasinka
Trading'’, Amrit Banaspati'® and Nestle India
Ltd.”, this Court is of the considered view that
action of the State Government is not barred by the

principle of promissory estoppel.
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70) Therefore, this Court is of the view that
the doctrine of estoppel is not available against the
government in exercise of legislative, sovereign or
executive power. If this is permitted to continue,
the legislature can never be precluded from
exercising its legislative function by resort to the
doctrine of estoppel. This proposition is
unexceptional, because the Government owes a
duty to the public to act in a particular manner and
the doctrine of estoppel cannot be invoked for
preventing the Government from acting in discharge
of its duty under the law. The rule of promissory
estoppel cannot be pleaded to defeat the provisions
of law. The doctrine of estoppel cannot be applied
in teeth of an obligation or liability imposed by law,
particularly when there is total absence of power of

exemption from tax.

1) The second 1ssue for consideration of this
Court is - whether the State legislature is
competent to enact the impugned Act, or not?

72) The petitioners in the present batch of
writ petiions have challenged the constitutional
validity and vires of the Act precisely on the ground
that since the State Government itself entered into
an RIA with the petitioner companies, State of U.P.
and UPPCL and RIA has been executed between the
parties, their action is barred by the principle of
promissory estoppel. Also, the challenge is on the

constitutional validity and vires of the Act as well as ﬁ.ﬂ-—"—’ﬁ
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the legislative competence of the State, In so far as
the argument of learned Senior Counsel for the
AHPCL as well as learned Senior Counsel for UPPCL
is concerned, detailed observations have been made
while discussing the facts and law in this regard in
the body of this judgment and it has been held that
the action of the State Government in enacting the
Act is not barred by the principle of promissory
estoppel. In so far the legislative competence of the
State is concerned, the contention of the petitioners
is that it does not give any authority in view of
Article 288 of the Constitution of India.

73) Article 200 of the Constitution of India
provides as under-

“200. Assent to Bills. -When a Bill has been
passed by the Legislative Assembly of a State or, in the
case of a State having a Legislative Council, has been
passed by both Houses of the Legislature of the State,
it shall be presented to the Governor and the Governor
shall declare either that he assents to the Bill or that
he withholds assent therefrom or that he reserves the
Hill for the consideration of the President:

Provided that the Governor may, 88 soon as
possible after the presentation to him of the Bill for
assent, return the Bill if it is not & Money Bill together
with a message requesting that the House or Houses
will reconsider the Bill or any specified provisions
thereol and, in particular, will consider the desirahility
of mntreducing any such amendments as he may
recommend in his message and, when a Bill is so
returned, the House or Houses shall reconsider the
Bill accordingly, and if the Bill is passed again by the
House or Houses with or without amendment and
presented to the Governor for assent, the Governor
shall not withhaold assent therefrom:

Provided further that the Govermor shall not
assent to, but shall reserve for the consideration of the
President, any Bill which in the opinion of the
Governor would, if it became law, so derogate from the
powers of the High Court as to endanger the position
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which that Court is by this Constitution designed to
fll."

74) Further, Article 288 of the Constitution of
India stipulates as under;

“288. Exemption from taxation by State in
respect of water or electricity in certain cases. —(])
Save in so far as the President may by order otherwise
provide, no law of a State in force immediately before
the commencement of this Constitution shall impose,
or authorise the imposition of, a tax in respect of any
water or electricity stored, generated, consumed,
distributed or sold by any authority established by any
existing law or any law made by Parliament for
regulating or developing any inter-State river or river-
valley.

Explanation, -The expression *law of a State in
force” in this clause shall include a law of a State
passed or made before the commencement of this
Constitution and not  previously repealed,
notwithstanding that it or parts of it may not be then
in operation either at all or in particular areas,

(2] The Legislature of a State may by law
impose, or authorize the imposition of, any such tax as
is mentioned in clause {1}, but no such law shall have
any effect unless it has, afier having been reserved for
the consideration of the President, received his assent:
and if any such law provides for the fixation of the
rates and other incidents of such tax by means of
rules or orders to be made under the law by any
authority the law shall provide for the previous
consent of the President belng obtained to the making
of any such rule or order.”

73) A perusal of the provisions contained in
Article 288 of the Constitution of India would depict
that the tax is not in respect of any water or
electricity stored, generated, consumed, distributed
or sold by any authority established by any existing
law or any law made by the Parliament for
regulating or developing any inter-State river or

river valley. Rather, it is a tax on nuﬂ-:unaumpﬂw_
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use of water meant for generation of electricity,
which does not fall under Article 288(1) of the
Constitution of India. So far as ancther contention
of learned Senior Counsel appearing for the
petitioner THDC that in view of provision contained
in Article 288(2) of the Constitution of India the
legislature of a State can impose any such tax only
if the law has received the assent of the President of
India is concerned, it is apparent that the Act is not
in violation of Article 288(2) of the Constitution,
rather the same is in conformity with the provisions
contained under Entry 17 of List Il of the Seventh
Schedule to the Constitution of India. The bill
passed by the State legislature under Entry 17 of
List 1I has been accorded assent by the Hon'ble
Governor of Uttarakhand under Article 200 of the
Constitution before the bill took the shape of an Act,
Furthermore, Article 163{(2) of the Constitution
stipulates - if any question arises whether any
matter is or i3 not a matter as respects which the
Governor is by or under this Constitution required
to act in his discretion, the decision of the Governor
in his discretion shall be final, and the validity of
anything done by the Governor shall not be called in
question on the ground that he ought or ought not
to have acted in his discretion. A plain reading of
Article 200 of the Constitution would depict that as
the matter relates to Entry 17 of List Il under which
States are empowered to make laws, thus after the
approval of Bill by the State legislature, the Hon'ble

Governor has accorded aszzent to the aforesaid Bill =22
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using his discretionary powers under this Article.
Also, as the matter does not relate to the List |
(Union List), therefore, there was no need for the
consideration of the President on the aforesaid bill.
Therefore, the submissions advanced by learned
Senior Counsel for the petitioner regarding violation
of Articles 200 and 288 of the Constitution by the

State are misconceived.

76) [t is apt to note here that there is no
prohibition in the Constitution that the State
legislature cannot enact any law for imposition of
tax on water for non-consumptive use in the State
of Uttarakhand, therefore, in absence of any
provision in this regard, no fault can be attached to
the Act in question.

T7) Mr. Gourab Banerji, learned Senior
Counsel appearing on behalfl of the petitioner M/s
Swasti Power Pvt. Ltd. has raised an argument that
the respondent State cannot argue contrary to its
pleadings. It is submitted that the respondent State
has blatantly contradicted the submissions made by
them in the counter affidavit filed by them. In the
counter affidavit dated 11.06.2018, filed in Writ
Petition no. 641 (M/S) of 2018, the respondent
State at paragraph 28(e) has categorically stated
that:

*The said Act 2012, has been enacted as per
provisions of entry 17 of List II of the Seventh
Schedule to the Constitution which relates to
legislative competence of the State to legislate onc il
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matters pertaining to State list (List IIj. Further, hill
passed under Article 2882} of the Constitution by the
State Legislature has been given assent by the Hon'ble
Governor under Article 200 and 163{2) of the
Constitution to become it an Act.”

Relying on said paragraph of the counter
affidavit it is stated that the respondent State
suddenly at the stage of final arguments has
diverged from the submissions made by them in the
counter affidavit and have raised arguments, which
are completely contradictory to the submissions
made by them in the counter affidavit. Such
submissions are also contrary to the Statement and
Objects of the Act and Legislative debate held on
14.12.2011 on the impugned Act, It is further
submitted that at the stage of final argument the
respondents have for the first time raised the
argument that the impugned Act has been enacted
under the provisions of Entry 17, 18, 45, 49 and 50
of List ll, which is contrary to the submissions
made by them in the counter affidavit. He would
further state that the counter affidavit dated
11.06.2018 was filed by the respondent State
through Mr. Anand Bardhan, Principal Secretary,
Department of  Irrigation, Government of
Uttarakhand, who is duly appointed representative
of the State. Therefore, the respondent State cannot
build a new case at such a belated stage of final
arguments, by totally contradicting the submissions
mace by its duly appointed representative by wayv of
counter affidavit. The arguments advanced on
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arguments are also contrary to the legislative intent
behind enactment of the impugned Act, as depicted
in the Legislative debate on the impugned Act,
whereby it is stated that the State is deriving
legislative competence to enact the impugned Act
from Entry 17 of List Il. Thus, the respondent State
should not be allowed to advance its arguments at
such a belated stage contrary to the submissions
made by it in the counter affidavit as well as the

legislative intent behind impugned Act.

78] In Goa Glass Fibre Limited®, Honble
Apex Court has held as under:

*27. The Act stands totally on a different footing
and the judgment of the High Court dated
19.04.2001 /24.04.2001 has no bearing on it. The Act
stands independent of the judgment of the High Court
and its validity cannot be tested on these grounds.
The petitioners have strongly relied upon the different
stands allegedly taken by the Btate in the earlier
proceedings and the present proceedings in support of
their challenge to the constitutionality of the Act. This
Court in Sanjesv Coke Mig. Co. Vs Bharat Coking Coal
Ltd. (1983) 1 SCC 147 has held that the validity of the
legislation is not to be judged by what is stated in an
affidavit filed on behall of the State and that 1t should

fall or stand on the strength of its provisions.”

79) Much emphasis has been made by the
petitioners on the counter affidavit filed by the
respondents. In the counter affidavit initially filed
by Mr. Anand Bardhan, Principal Secretary
(Irrigation), Govt. of Uttarakhand, the source of
drawing the power has been stated, but on later
stage by filing another counter affidavit the State
has drastically changed its stand. It is true that the

s
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State has changed its defence by filing another
affidavit but it should be kept in mind that in the
matters where the validity of law has been assailed
on certain grounds by the petitioners, it is the
petitioners alone, who have to attack the validity of
the enactment and they have to substantially prove
that by raising the plea and on interpretation of the
provisions of the law that enactment is beyond the
competence of the State. Filing of improper counter
affidavit or not raising a specific plea in the counter
affidavit has no relevance at all. In other words, in
a matter of challenge to the vires of an Act, counter
affidavit has not much relevance. It is for the
petitioners to attack the validity of the Act on legal
sustainable grounds. The petitioners in the present
case failed to make out any grounds in the absence
of pleadings in this regard in the writ petitions filed
by them,

80) Another argument advanced on behalf of
petitioners M /s Swasti Power Pvt. Ltd. and THDC is
that the impugned Act iz wiolative of the
fundamental rights of the petitioners enshrined
under Article 14 and Article 19(1){g] of the
Constitution of India. It is stated that while Article
14 forbids class legislation, it does not forbid
reasonable classification for the purpose of
legislation. In order, however, to pass the test of
permissible classification two conditions must be
fulfilled namely (i) that the classification must be
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founded on an intelligible differentia  which
distinguishes persons or things that are grouped
together from other left out of the group, and (i)
that differentia must have a rational relation to the
object sought to be achieved by the statute in
question. What is necessary is that there must be a
nexus between the basis of classification and the
object of the Act under consideration. It is also
contended that by means of imposing and levying
tax on the water drawn for the purpose of
generating electricity, the petitioners are being
vexed and taxed twice, whereby it is being subject to
double taxation viz. by payment of rovalty in the
form of grant of 12% free electricity, of total saleable
energy from the hydro power projects and thereafter
payment of water tax in terms of the impugned Act.

B1) 50 far as contention of learned Senior
Counsel that the impugned Act is unconstitutional,
insofar as it seeks to take awayv the fundamental
rights guaranteed to the petitioner under Article 14
of the Constitution of India is concerned, the other
petitioners in the present batch of writ petitions
have taken a plea that their fundamental rights
guaranteed under Article 14 of the Constitution is
violated by the State under the impugned Act
There is nothing in the Act which suggests any
discrimination, unreasonable classification or
manifest violation of equality clause, Therefore, the
contention in this regard raised on behalf of the
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petitioners has no force. So far as violation of
Article 19(1)(g) of the Constitution is concerned, it is
to be noted here that by issuance of the impugned
Act only a tax on water has been introduced
uniformly and rationally and none of the rights of
the petitioners in regard to freedom to practice any
profession, or to carry on any occupation, trade or
business has been violated. The Act has been
enacted for a specific purpose of recovering usage
charges on water for generating electricity from
water sources as defined under the Act. Entry 17 of
the List II of the Seventh Schedule to the
Constitution empowers the State Government to
legislate on the charge / tax / cess / on use of
water. Since Uttarakhand is mainly a hilly cash-
starved State with limited revenue resources,
therefore, a uniform tax has been introduced on all
who uses the water of the State rivers viz. river
Bhagirathi and Alaknanda in order to give
sustenance to its economy. The Act nowhere
imposes ban on use of water for generation of
electricity except under provisions of the Act, rather
it imposes tax on use of water (non-consumptive) for
electricity generation. Furthermore, a perusal of the
pleadings in this regard taken by the petitioners,
would depict that nowhere it has been stated in
what manner the impugned Act infringes the
fundamental right of the petitioners. It is settled
position in law that whoever states that provisions
of any Act infringes his / her fundamental right, a
heavy duty casts upon such person to demonstrate
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in what manner such infringement has been done.
In absence of specific pleadings in this regard it
would be presumed that the Act does not infringe
upon the fundamental right of the petitioners in any
way. Hence, the submissions of learned Senior

Counsel have no force.

82 Mr. V.K. Kohli and Mr. D.S. Patni,
learned Senior Counsel would submit that the
enactment, promulgation and notification of the
said Act, being arbitrary, manifesting arbitrariness
in State action, are nothing but exercise of the
colourable powers of the respondent State and the
State has no power to levy tax on generation of
electricity. Reliance has been placed on the
judgment of Hon'ble Apex Court in M.P. Cement
Manufacturers’ Association®. Relevant paragraphs
14, 15, 16 and 17 of the judgment, relied by the
petitioner, are excerpted hereunder:

*14. A plain reading of Sub-Section (2) of Section
3 introduced by the amendment to the 1981
Adhiniyam makes it clear that the levy of cess was “on
the electrical energy produced”. The phrase "whether
Tor zale or supply” merely clarified that all electricity
produced irrespective of its destination would be liable
o cess at the specified rate. The use of the word
"whether® after the phrase "energy produced” means
that the cess would apply on units produced,
whichever of the alternatives mentioned after the word
“whether®, namely, sale or supply or consumption is
the case. There is no reason to assume that the words
used did not reflect the intention of the Legislature.
The imposition envisaged was on the production of
electricity units. The charge was on generation and not
on the sals or consumption of electricity. There 15 a
conscious linguistic departure from the language used
in Section 3 of the Electricity Duty Act, 1949 and ____
indeed the language used in Section 3(1} of the same' 2%
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Act where the cess is levied on the total units of
electrical energy sold or supplied by distributors of
electrical energy, When dealing with producers under
sub-Section {2) of the same section, the cess is
required to be paid "on the total units of electrical
energy produced”. If, as is contended by the
respondents, the incidence of levy under Section (1)
and sub-section (2) were identical, the same language
should have been used in both sub-sections. The
deliberate change in language reflects an intention to
alter the subject matter of levy as far as producers
were concerned.

15, Our interpretation of sub-section (2] of Section
3 is buttressed by and in keeping with the language
and effect of the proviso to the said sub-section. It has
been held that the normal function of the proviso is te
except something out of the enactment or to qualify
something enacted therein which but for the proviso
would be within the purview of the enactment, The
proviso  to Section 3(2) excepts “electrical energy
produced” from payment of the cess in five cases, This
would show that the general application of Section
3i2] o which an exception was being carved by the
proviso was in respect of the production of electrical
energy. Were it not for the exception in the provise
to Section 3(2), what would be subjected to tax would
be electrical energy produced by the five categories
mentioned under the proviso. Although in categories
{i], (i), (K} and [v) the exemption is granted with
reference to the tilization of the electrical energy
produced, under exception (v significantly, all
electrical energy produced by a Rural Electrical Co-
operative Society registered under the M.P. Co-
operative Societies Act, 1960 is exempted. The
difference of language between the proviso bto sub-
section (2] of Section 3 and the proviso to sub-section
(1) of SBection 3 is also telling. Under the proviso to
sub-gection (1], the exception is of electrical energy
sold or supplied (o specified authorities.

16. That the intention of the Legislature was to levy
cess on the production of electricity is also borne out
from the Statement of Objects and Reasons which
accompanied the Act which replaced the Ordinance. It
BEYE]

"With a view to impose cess on the electrcity
generated by the producers from their captive
power plantsfdicss] gencrating scts for self
consumption or for sale at the rate of 20 paise
per umit on all generated electricity units, it has
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been decided to amend the Madhya Pradesh
Upkar Adhiniyam, 1981 (1 of 1982) suitably.”

17. There can, in the circumstances, be no doubt
that the levy was sought to he imposed on the
generation of electricity by the amendment, a levy
which the State admittedly was incompetent o
impose.”

83 Now the question which arises for
consideration of this Court is - whether the
impugned Act is mala fide or in colourable exercise
of the State's legislative powers when it overrides
the promise made by it in the RIA agreement or
otherwise, signed with the petitioners prior to
commencement of the Act?

84) Hon'ble Apex Court in K.C. Gajapati
Narayan Deo® while examining the scope and
meaning of doctrine of colourable legislation has
held as under:

9. It may be made clear at the outset that the
doctrine of colourable legislation does not involve any
gquestion of bona fides' or ‘mala fides' on the part of
the legislature. The whole doctrine resolves itself into
the, question of competency of a particular legislature
to enact a particular law. I the legislature is
competent o pass a particular law, the motives which
impelled it to act are really irrelevant. On the other
hand, if the legislature lacks competency, the gquestion
of motive does not arise at all. Whether a statute is
constitutional ‘or not is thus always a question of
power. A distinction, however, exists between =
legislature which is legally omnipotent like the British
Parliament and the laws promulgated by which could
not be challenged on the ground of incompetency, and
a legislature which enjoys only a limited or a qualified
jurisdiction.

i the Censtitution of a State distributes the
legislative powers amongst different bodies, which
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have to act within their respective spheres marked out
by specific legislative entries, or if there are limitations
on  the legislative authority in  the shape of
fundamental rights, questions do arise as to whether
the legislature in a particular case has or has not, in
respect Lo the subject-matter of the statute or in the
method of enacting it, transgressed the limits of its
constitutional powers. Such transgression may be
patent, manifest or direct, butr it may also be
disguised, covert and indirect and it is to this latter
class of cases that the expression “eolorable
legislation® has been applied in certain judicial
pronouncements. The idea conveyed by the expression
is that although apparently a legislature in passing a
statute purported to act within the limits of its powers,
yet in substance and in reality it transgressed these
powers, the transgression being veiled by what
AppEArs, on proper examination, to be a mere presence
or disguise. As was said by Duff J. in Attorney-Genera)
for Ontario v. Reciprocal Insurers and Others, 1924 A
C 328 at p. 337 (B):

“Where the law making authority is of a limited
or qualified character it may be necessary to
examine with some strictness the substance of
the legislation for the purpose of determining
what is that the legislature is really doing.”

In other words, it is the substance of the Act
that is material and not merely the form or outward
appearance, and if the subject-matier in substance is
something which is beyond the powers of that
legislature to legislate upon, the form in which the law
is clothed would not save it from condemnation. The
legislature  cannot violate the constitutional
prohibitions by employing an indirect method, In cases
like these, the enguiry must always be a5 to the trye
nature and character of the challenged legislation and
it is the result of such investigation and not the form
alone that will determine as to whether or not it relates
to & subject which is within the power of the legislative
authority, For the purpose of this investigation the
court could certainly examine the effect of the
legislation and take into consideration its object,
purpose or design. But these are only relevant for the
purpose o ascertaining the true character and
substance of the enactment and the class of subjects
of legislation to which it really belongs and not for
finding out the motives which induced the legislature
to exercise ita powers.

It is said by Lefroy in his well known work on
Canadian titution that even if the legislature avow
an Cong n tha e legislature a {ﬁ:ﬁ_

1
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on the face of an Act that it intends thereby to legislate
in reference to a subject over which it has no
Jjurisdiction, yet if the enacting clauses of the Act bring
the legislation within its powers, the Act cannot be
considered ‘ultra vires""

85 A bare reading of the Act would reveal
that the nature of impugned tax is not on
‘Beneration of electricity’ but on the ‘use of water’ or
say ‘water drawn for generation of electricity’. The
word ‘water drawn' means the actual user of water
for generation of electricity. The incidence of tax is
on the activity of drawing of water or its user and
not on generation. Perusal of various provisions of
the Act establishes that the incidence of the tax, as
envisaged in Sections 4, 5, 8,9, 10, 12, 17, 18 and
19 clearly falls on the water drawn / usage for
generating electricity. Generation of electricity only
identifies the kind of user, i.e. user meant for
generation of electricity. This is only to distinguish
this usage from others which are not to be taxed. If
this tax was intended to be on generation of
electricity then the legislature could not have
exempted other kinds of penerations of electricity
like solar or wind generation. This is also clarified
by the use of word Tor' between the phrase “water
drawn by the user” and “generation of electricity”™.
This yet again reflects that the tax is on the activity
of drawing of water, to use the same for generation
of electricity. The same inference follows from the
presence of the word “use® or “user” all over the Act

as well as the definitions contained in Section Eml_"i_ﬁg
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(i) and {h). So the competency of the legislature in
enacting the law is fully proved in the present case,
I the legislature is competent to pass a particular
law, the motives which impelled it to act are really
irrelevant. Whether a statute is constitutional or not
15 always a question of power. The substance of the
Act is material and not the form or outward
appearance. Once after investigation the court
comes to the conclusion having considered the
object, purpose or design of the Act it can certainly
ascertain the true character and substance of the
cnactment and the motives which induced the
legislature to exercise its powers goes into oblivion,
Thus, from a bare perusal of the Act read along with
the Statement of Object and Reasons it is
abundantly clear that in the Act incidence of tax is
on the activity of drawing of water or its user and
not on generation,

86) Learned Senior Counsel appearing on
behalf of the petitioners next contended that the
respondent neither installed any flow measuring
device within the premises for measuring the water
drawn nor had it adopted any alternate method in
measuring the quantity of water used: and the
respondent neither did prescribe any specification
for adjusting the expenditure incurred by the
petitioner.  As such, the impugned notice(s) was
issued without complying with the procedure under

Section 14 of the Act, Cﬁwp
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87) Before further discussion it will be
appropriate  to reproduce Section 14 of the
impugned Act. Section 14.1 of the Act for the
procedure to assess the water drawn. [t reads as
under:

“The Commission shall install or cause to be
installed flow measuring device within, the premises of
Scheme or at such other place where the Commission
deems fit for purposes of measuring the water drawn for
electricity generation or may adapt any indirect method
for assessment of water drawn by the user.®

88| Section 14.2 of the Act provides as under:

“The Commission may sither install or, require a
user to install a flow measuring device as per the
specifications approved by the Commission at his
premises or at his location or at such other place as the
Commission may direct and thereafter adjust the
expenditure incurred by such user on such installation
towards the Water Tax payable by the user.”

59) S0 far as installation of the flow
measuring device is concerned, Section 14 of the
Act prescribes three alternatives:

{a} Commission may itsell install it within the
premises of the Scheme;

(b} Commission may cause the device ta be installed
by the user, with the cost being allowed to be
adjusted against the tax to be paid; and

[e) It may adopt any indirect method for assessment
of water drawn
Thus, Sections 14.1 and 14.2 of the Act

makes it is mandatory for the Commission to install

a flow measuring device.

90 The claim of the petitioners with regard to
the *flow measuring devices” not being installed by
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the Commission under Section 14.1 of the Act falls
in the third alternative of adopting an indirect
method for assessment of water drawn by the user.
This method is left to the discretion of the
Commission. When the petitioners failed to register
and provide the requisite information about the
water drawn in the past three years, or the current
user, the Commission was left with no option but to
make a best judgment assessment of the water
drawn by the user and the tax due, based on the
relevant available figures of the earlier years. On
the basis of best judgment assessment, notices were
sent to the users, disclosing all the factors relied
upon in computation of the tax due. The petitioners
were informed that the assessments are provisional
and not final. These notices were issued by the
Superintending Engineer, who was appointed as the
Nodal Office in the order dated 30.10.2015. This
order also contains appropriate delegation of power
for further action. Thus, the procedure adopted by
the respondent cannot be said to be unreasonable,

91) It is also the contention of learned Senior
Counsel appearing on behalf of the petitioners that
till date the State Commission, as required under
Section 20 read with Section 2(b) of the Act has not
been established and, therefore, the functions of
registration of the units under Section 12 or the
assessment of the water drawn by the user, the tax

computation or its imposition under Sections 14,

17, 18 and 19 of the Act cannot be done. (¥
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92) Section 2{b) of the Act was amended by
Amendment Act no. 4 of 2016, by means of which
the *Commission”, as constituted under Section 3 of
the Uttarakhand Water Management and
Regulatory Act, 2013 (as amended by Amendment
Act no. 3 of 2016) was adopted or incorporated as
“Commission” under the Act. Section 20(1) clearly
contemnplates a situation where Commission could
not be established in time. In such a situation, the
Principal Secretary / Secretary (Irrigation) was to
discharge all the functions of the Commission under
the Act. Order dated 30.10.2015 was issued in this
regard under the proviso to Section 20(1) appointing
the Principal Secretary (Irrigation), Govt. of
Uttarakhand to discharge the functions of the
Commission. These provisions clearly establish
that there was an authority that was functional
under the Act to discharge all the functions of the
Commission. Thus, the assessment of water drawn
by the units and their registration under Section 12;
the assessment and the computation of tax and its
recovery under Section 14 to 19 could be legally
done even in the absence of the Commission.

93) Mr. U.K. Uniyal, learned Senior Counsel
for UPPCL drew attention of this Court towards
clause 17 of the RIA dated 8t February 2006, which
deals with “Delivery of Electricity”. Clause 17.1 of
the RIA stipulates that Gowt. of Uttaranchal (now
Uttarakhand) shall be entitled to 12% of the
Saleable Energy from the Project free of cost.

T | MUK VERMA
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GOUP/UPPCL and the Company agree that this
12% free of cost Saleable Energy will be supplied to
the GOU by the Company in lieu of the 12%
Saleable Energy previously required to be supplied
free of cost by the Company to GOUP/UPSEB. Itis
vehemently argued that the Govt. of Uttarakhand is
being provided 12% saleable energy by the
petiticner free of cost as rovalty in lieu of use of
natural resources of the State.

94 The submission of learned Senior
Counsel appearing for the UPPCL has no substance,
In so far 12% saleable energy being provided to the
State of Uttarakhand is concerned, the same has
been provided in the power and benefit sharing
formula of the Ministry of Energy, Govt. of India
Notification dated 01.11.1990 for the compensation
of distress caused due to sefting up the hydro-
clectric project, whereas the levy of tax on use of
water as per the Act is meant for the use of natural
resources of the State of Uttarakhand. It has come
on record that the State has levied the same tax on
use of water for electricity generation even on its’
own Public Sector Undertakings responsible for
electricity generation and, as such, there is no
violation of the provision of the contract in any way.
Besides this, having considered the requirement of
imposition of tax, law has been enacted by the State
Government on use / drawal of water for generation
of electricity for the betterment of this hilly state

keeping in mind the fact that source of revenue are
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very meager, therefore, need for a uniform tax has
been introduced on all who uses the water for the
purposes of generation of electricity.

a5) The other point raised by the learned
Senior Counsel for the petitioners is that the
impugned tax is not based on the quantity of water
used but is based on flow rate of water on per cubic
meter basis at different Head heights of a dam, used
for the purpose of generation of electricity. It is
contended that a perusal of the rates of tax in the
impugned Act will show that the same is directly
relatable to the Height of the Head. There is no
mention of the volume of water stored and used for
generation of electricity, as the basis for levy of tax.
Learned Senior Counsel would further submit that
the levy of tax is simply based on the premise
‘higher the Head, the more will be the electricity
gencrated for the same volume of water used’
Thus, the levy is not on use of water but on the
amount of electricity generated, depending on the
height of the Head and has no correlation to the
‘use of water’. It is contended that the height of the
Head is directly proportional to the number of units
of electricity generated, higher the Head, more the
units of electricity generated. Though such a
ground has been taken in the writ petition, but the
same is not happily worded, In so far as the
variation on height of head is concerned, higher the
head, more water flows from it resulting in higher
number of units of electricity generated, This is in
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correlation with the use of water and cannot be read
separately. It is a general principle that more the
height of head more units of electricity will be
generated. On the other hand, the water used from
the lower head, having lesser height, will generate
less units of electricity, Thus, the differentiation in
taxation is just and reasonahle, Therefore, the tax
levied by the State is a tax on generation of
electricity and not on use of water,

96) It is also apt to mention here that the
nature and character of the levy, its pith and
substance, the taxable event or the incidence of the
tax can only be seen by reading the law as a whole.
A plain reading of Sections 2(f), 2{g) and 2(i) read
with Sections 4, 5, 8, 9, 10, 12, 14, 17, 18 and 19 of
the Act would reveal that the tax is in relation to
‘water drawn for generation of electricity’, as such
the levy is on the activity of drawing of water by its
user. [t says that only such user of water has to be
taxed, who is drawing water, only and only for the
purposes of generation of electricity,. The moment
water is drawn the tax is levied. It is a tax primarily
on the user for drawing water from any water
source. One should not forget the intent of the
legislature that the subject matter of tax is the ‘user
of water' which is resorted to for electricity
generation, but the incidence of tax falls only on the
drawing of water and not the generation of
electricity. Thus, the State legislature has rightly
% made ‘paise per cubic meter of water drawn’ as a

[
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measure of tax and not ‘units of electricity
generated’ while enacting the Act.  The State
legislature is well within its competence to levy tax
on flow rate of water on per cubic meter basis based
on different Head heights of different dams used for
the purpose of electricity generation.

a7) n Bhanumati®, their Lordships of the
Hon'ble Apex Court emphasized on the point how
the Court should consider the challenge to the
constitutional validity of a statute. Relevant

paragraphs 82 to 86 are extracted hereunder:

“84. In Bihar Distillery Ltd.!!, this Court in
SCC para 17 at p. 466 laid down certain principles an
how to judge the constitutionality of an enactment. This
Court held that in this exercige the Court should:

(@} try to sustain the validity of the impugned
law to the extent possible. 1t can strike down the
enactment only when it is impossible to sustain it:

ib) the Court should nat approach the
eneciment with a view to pick holes or to search for
defects of drafting or for the language employed;

{e) the Court should consider that the Act made
by the legislature represents the will of the people and
that cannot be lightly interfered with:

(d) the Court should strike down the Act only
when the unconstitutionality is plainly and clearly
established;

{e] the Court must recognize the fundamental
nature and importance of legislative process and
accord due regard and deference to it

This Court abstracted those principles from
various judgments of this Court.

83. In State of Bihar (supra) this Court also
considered the observations of Lord Denning in Seaford
Court Estates Ltd. Vs Asher, {1949) 2 KB 481 and
highlighted that the job of a judge in construing a
slatute must proceed on the constructive task of finding
the intention of Parliament and this must be done (&)
not only from the language of the statute but also 1=1]
upon coensideration of the social conditions which gave
rise to it [c) and also of the mischief to remedy which the
statute was passed and if necessary (d) the judge must l.ﬁg'__,f._
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supplement the written word so as to give “force to life”
to the intention of the legislature,

B4,  Reliance was also placed on another
decision of this Court in Dharam Dutt®, This Jjudgment
is relevant in order to deal with the argument of the
learned counsel for the appellants that in reducing the
period for bringing the no-confidence motion from "two
years® to "one year” and then in reducing the required
majority from 2734 to simple majority, the legislature
was guided by the sinister motive of some influential
Ministers to get rid of a local leader who, as a Pradhan
of Panchayat, may have become very powerful and
competitor of the Minister of the State.

&5. In Dharam Dutt (supra) this Court held
that if the legislature is competent to pass a particular
law, the motives which impelled it to act are really
wrrelevant. If the legislature has competence, the
question of motive does not arise at all and any inquiry
inte the motive which persuaded Parliament into
passing the Act would be of no use at all,

86. Reliance was also placed on  the
Constitution Bench judgment of this Court in Mirzapur
Moti Kureshi Kassab Jamat*® Lahoti, C.J, speaking for
the Bench laid down in SCC p. 562, para 39 of the
Report that the legislature is in the best position to
understand and appreciate the needs of the people as
enjoined in the Constitution. The Court will interfere in
legislative process only when the statute is clearly
violative of the right conferred on a citizen under Part 1]
or when the Act is beyond the legislative competence of
the legislature. Of course the Court must always
recognise the presumption in favour of the
constitutionality of the statutes and the onus to prove
its invalidity lies heavily on the party which assails it,”

98) In view of foregoing discussion and
keeping in mind the dictum of the Hon'ble Apex
Court in Bhanumati's judgment it can safely be
presumed that the Court should strike down the
enactment only when there is no other possible way
by which the enactment could be sustained. The
Court should refrain itself from approaching the
enactment with a view to pick holes or to search for
defects of drafting or for the language employed. It
should always be borne in mind that the Act made @_‘_—L
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by the legislature represents the will of the people
and it is in the interest of the public at large.
Lastly, the Court must recognize the fundamental
nature and importance of legislative process and
accord due regard and deference to it. In other
words, if the legislature is competent to pass a
particular law, the motives which impelled it to act
are really irrelevant. If the Ilegislature has
competence, the question of motive does not arise at
all and any inquiry into the motive which persuaded
legislature into passing the Act would be of no use
at all. One should not forget that the legislature is
in the best position to understand and appreciate
the needs of the people as enjoined in the
Constitution. The Court will interfere in legislative
process only when the Act is beyond the legisiative
competence of the legislature and it breaches the
fundamental right or any other express provision of
the constitution, Last but not the least, the Court
must always recognise the presumption in favour of
the constitutionality of the statutes and the onus ta
prove its invalidity lies heavily on the party which
assails it. The Constitution does not by itself
prescribe any standard tax assessment process,
except that it should be fair, reasonable and
transparent. As tax law is an economic legislation,
the Court should practice judicial restraint in
approach and grant greater latitude to the
legislature. The purpose of enactment of a tax law
by the State legislature is primarily for public
interest, as the State needs tax, which is public

THOC India Limited, Rishikesh @




money, and ultimately has to be used in the welfare
of people at large. Pubic interest should not be
sacrificed at the cost of individual interest.

99) It has been informed that the petitioners
in the batch of present writ petitions were enjoying
the interim order granted by a co-ordinate Bench of
this Court vide order dated 31.05.2016, passed in
WPMS no. 1500 of 2016. The same is excerpted
hereunder:

“Mr. D.S. Patni, Advocate for the petitioner.,

sr. P.C. Bisht, Standing Counsel for the State
of Uttarakhand / respondent nos, 1, 3, 4, 5, 7 and 8.

Mr. Rakesh Thapliyal, Advocate for respondent
no. 2.

Mr. Sanjay Bhatt, Central Government Standing
Counsel for respondent no, 6.

Mrs. Bina Pandey, Standing Counsel for the
State of ULP. [ respondent nos. 10 and 11.

Heard.

Issue notice to respondent no. 9. Steps be taken
within a week.

List after the notice is served upon the said
respondent,

Alse, heard on interim relief application.

It is the submission of learned counsel for the
petiticner that if, finally, the Court decides that the
petitioner is liable to pay water tax, then the petitioner
will certainly deposit the same in favour of the State
Government.

Interim reliefl application no. 5226 of 2016 is
disposed of by directing respondent no. 7 not to take
coercive measures for recovery of the water tax
demand from the petitioner, which was issued by said
authority vide letter dated 26.04.2016 (Annexure no, 8
to the writ petition).

As prayed, six weeks' time is granted to the
respondents to file counter affidavit{s).”

100) This court is of the opinion that
such an interim order is not in coherence with the
principle of law laid down by Hon'ble Apex Court H@
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catena of judgments. Therefore, interim orders
granted earlier by this Court in favour of the
petitioners, in the batch of writ petitions, stands
vacated.

101} It has further been informed that the
Nodal officer has made provisional assessment of
water drawn by the petitioner companies and the
tax due thereon, based on the relevant available
figures of the preceding yvears as also on the basis of
past usage of water and the current figures supplied
by the Irrigation Department. The need for such
exercise has arisen due to the denial of the relevant
data by the petitioner companies, pertaining to the
water drawn by them from the source.

102) Learned Senior Counsel appearing on
behalf of the respondent State has placed a
compilation before the Court showing that the
petitioners herein have included the water tax
imposed by the State Government while calculating
the cost of electricity. The contention of the learned
Senior Counsel for the respondent State has been
denied by the learned Senior Counsel appearing for
the petitioners. Be that as it may, the fact remains
that since the validity of the Act has been upheld by
this Court it makes no difference as to whether the
petitioners have included water tax in the costing of
the electricity generation or not.
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103) Assessment was made provisionally
subject to the objections of the petitioner
companies. The petitioners did not raise any
objection to the provisional assessment, rather they
approached this Court straight away. On the one
hand, the petitioners have challenged the
constitutional validity and vires of the Act, on the
other hand, they are challenging the validity of the
notices issued to them. In so far validity of the
notice is concerned, firstly it is a provisional
assessment subject to the objections to be filed by
the petitioners; secondly, the constitutional validity
of the Act has been upheld by this Court. Thus, no
fault can be attached to the provisional assessment
and the notice of demand so issued to the
petitioners.

104) In view of the above discussion, all the
aforementioned writ petitions are hereby dismissed.
No order as to costs.

(Lok Pal Singh, J.)

Mexl
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PRESENTATION FORM

. Case Category- Special Appeal under Chapter VIII Rule 5 of the

High Court Rules

. District-Tehri Garhwal

. Titled as THDC Vs State & Ors
. Name of Advocate(s) with Bar Council Registration Numbers,

Contact Numbers, email address ete- Shobhit Saharia
(Advocate)

Bar Council Registration no.- UP10113 OF 2000

Contact no, 9837249350, 05942-238078

Email id- s.saharia@gmail com

. Contact no. and email address of the petitioner-THDC India Lid.

Through CMD, Ganga Bhawan, Pragatipuram, Rishikesh,
District - Dehradun

. Copies served on whom-Respondents
. Mode of service-

Date of the service-
Any other information

..............................................................................

..............................................................................

Dated: ,".04.202] SHOBHIT SAHARIA
ADVOCATE
COUNSEL FOR THE APPELLANT
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Date: ‘:‘—f i / L Shobhit Saharia
Advocate
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COURT FEE
IN
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District: - Tehri Garhwal

THDC India Ltd
...AAppellant
Vs
State of Uttarakhand & Others ....Respondents
. .
T TN 16 | MK, VERMA
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Addl. Ganeral Manager [Commarcial}
Ewerdnf v fafids, =ftdn
THDG India Limited, Rishlkesh
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IN THE HON'BLE HIGH COURT OF
UTTARAKHAND
AT NAINITAL
DELAY CONDONATION APPLICATION NO........ OF

2021

(Under Section 5 of the Limitation Act)

IN

SPECIAL APPEAL NO......... LOf 2021

(Under Chapter VIIT Rule 5 0f the High Court Rules)

DISTRICT:- TEHRI GARHWAL

THDC India Ltd, through its CMD, Ganga Bhawan,

Pragatipuram, Rishikesh-249201, Uttarakhand.

veesnsn Appellant
Versus
| State of Uttarakhand
Through The Chief Secretary
State of Uttarakhand L___ﬁ__.-—--
wil | MK, VERMA
L nﬂtﬂg"ﬁ
mww' -T""‘""M
Sererrdfl 5T s,

THODC Indi Limited, Rishikesh
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| tarakhand Jal Sansthan,

Through its Managing Director,

State of Uttarakhand

Secretary, Department of [rrigation,

State of Untarakhand

Secretary, Department of Industries,

State of Uttarakhand

Principal Secretary, Department of Energy,

Srate of Uttarakhand

The Secretary to Government of India,

Ministry of Power, Government of India,

Sharam Shakti Bhawan, Rafi Marg,

New Delhi-110 001

.. Proforma Respondents



Id
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The Ten"hle Chief Justice and his other companion Judges

of the aforesaid case,

That the Humble application of the appellants/ applicants is

most respectfully showeth as under;

That applicant preferred wril petition bearing no. 187 of 2016
(MFS), assailing the Constitutional validity of water tax being
imposed on the generation of Electricity by the State, vide
Uttarakhand Water Tax on Electricity Generation Act,

2012, brought into effect from 15-8-2015.

That various other similarly situated hydro power generation

projects also preferred writ petitions sesking similar relief.

That the 1d. Single Judge after hearing the parties reserved the

12-2-

Judgment and vide common Judgment and order dated

2021, his been pleased to dismiss the writ petitions.



o

i

-. H

( Yo
Phat appheation lor obtammge certilied copy of the Judgmen
dated 12022021 wos made on 15022021, as 1222021 was

Iriday and next two days were Saturday and Sunday.

. That certified copy of the Judgment was delivered by the Registry

of the Hon ble Court on 23.02.2021.

hat on the basis of material available on record and after due
deliberations and discussions, it was decided 10 prefer special
appeal and counsel was requested 1o draft the same and 10 provide

it to the corporate office.

That duly drafted special appeal was immediately sent through
mail on 18-3-2021 and after receiving the same it was decided 10
aet the same vetted through the office of Id. senior counsel and in
continuation of the same time was sought from the office of 1d
semior counsel and on 23-3-2021 through virual mode bricfing

and conlference was held with the Id. Senior Counsel,

.

Lui
2 e

5

M.K. VERMA
(afors)

et com e, hvon

THOC India Limited, Rishikesh
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£ That on 2432021, on the basis of certain suggestions and
clarifications, as suggested in the virtual conference, amended
draft appeal was made and mailed to the Law & Arbitration

Department, THDCIL, Rishikesh.

. That thereafier draft special appeal with applications & affidavits
was received by Corporate Commercial Deptt, THDCIL,
Rishikesh, where the competent authority is posted, jt'!i:-r getting
the same signed and notarized, on 24-3-202] through Law &

Aarbitration Department., THDCIL, Rishikesh.

|0, That after incorporating some factual changes in Stay
Application, draft special appeal was finalised and approved by
the competent authority at Corporate Office, THDCIL, Rishikesh
on 30-3-2021 a5 offices were closed due to work off on
27.3.2021, 28.3.2021 and 29.3.3021 and thereafter on 31-3-2021,
competent and authorized authority signed the relevant papers and

appeal and applications with affidavits and got same notarized



1.

12,

@

and same are sent on 31.3.202] without any further delay, for

being filed.

That there is no deliberate or intentional delay in filing Special

Appeal.

That in light of the above mentioned facts and cireumSIances, it is
most humbly prayed that this Hon'ble Court may graciously be
pleased to condone the delay of 1® days in filing of the above
mentioned Special Appeal, failing which the appellant/applicant

shall suffer irreparable loss and injury.

PRAVER

It is therefore respectfully prayed that this Hon'ble Court may
graciously be pleased to allow this application and may very
kindly be condone the delay of 19, days in filing of the Special
Appeal, failing which the appellant/applicant shall suffer

irreparable loss and injury.




@,

Date:- ] 4] Shobhit Saharia
Advocate
Counsel for the Appellant/Applicant
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IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL
AFFIDAVIT
. IN
ouie’ DELAY CONDONATION APPLICATION NO........ OF
2021
(Undes Section § of the Limitation Act)
IN

SPECIAL APPEAL NO.......ccicvarerins ..OF 2021
{1'nder Chapter VILI Rule 5 of the High Count Rules)

DISTRICT:- TEHRI GARHWAL

f.'.'l'ﬁ:"'- 2
=R} THDC Indin Lid, throwgh ns CMD, Ganga Bhawan, Pragatipuram,
Rishikesh-249 200, Untarakhand.
vesennn APpeilant

Viersus

Suite of 1iarakhand and others.
T

A fTidavit of  Mukesh Bumar Yerma,

Aged shout 55 years,

S, Late Sh. RamKrishna Verma,
Presemly posted a5 Addl Genersl Manager
(Commercial dept.), THDCIL, Rishikesh

= il gy 1
(g ettt ¥ htﬂ"‘?ﬂ\'“"‘- Deponent
S TS s -
'-'||" i I-‘*I-jlf-llrjr Ty
S . ahat s [. the deponent abo

b
s Yoo stae of Ouath 2 ynder

18R | s ~

g
2

ve named do herely solemnhy affirmed and
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= That the deponent is presently posted as Addl General Manager

(Commerzial dept), THDCIL-Rishikesh, he is competent and duly
authorzed to file the instart affidavit in suppart of the delay
condonation epplication filed in the above noted Specizl Appeal and
8% such he is well ncquainted with the facts deposed to below,

L, the deponent abave named o hereby solemnly affirm on oath
and  werify that the comtenss  of Paragraph  No,

........................... of the Application are personal
knowhedge and those of Paragraph
- PO, S T gy« of the Application are based

;0 on perusal  of  records  and those of  Paragraph

....................................... of the Application are based

| on legal advice, which [ believe o be true and no part of this affidavis

is false lni__lr-';ﬂﬂﬂ mElzﬁ:lI hat boen concealed,
HT P - |
ilf»:»hm-ﬂ'ﬂ U ==

i ,.-f-“"'*r . ::-5. Dﬂpﬂﬂ!m
I, Ajay Vaish S/ Late Shei Brij Behari Lal "rmh uge 52 years, Sr,
Maneger {(Commercial dept), THDCIL-Rishikesh, do brereby
identify the deponent from the papers which he produced before me
and | am satisfied that he is the fame person making this affidavit,

=y

il

rti;‘flﬁ:r

solemnly affirmed before me an this k—%[m

021 at about |27 amigm, b:.rﬂr:dﬁpwmn,ﬁ his been
identified by the afo

| have satisfied myself by examining the deponent that the
deponent has undersiood the comemts of this affidavit, which e

| et ag over and expliined to him by me.
H ;Q’hl th
' "HE,-" 224 {Oath CommissiorerMatary)

Li#lp
T T
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IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL

SPECIAL APPEAL NO...........0f 2021
(Undor Chapter V117 Rule 5 0f the High Court Rules)

DISTRICT:- TEHRI GARHWAL

THDC India Lid, through its CMD, Gangs Bhowan, Pragatipuram,
Rishikesh-249 201, Utinrakhand.
wensern Mppellant

Yersas

| . State af Ltearakhnnd and athers
S———

The present Spocial Appeal i being preferred asmuiling the
propricty, justifiability and legality of fudgment and order dated 12-2-
2021 passed in Writ Petition Mo. 187 of 2016{MS5), titled as THDC India
Lid. V. Stale of Unarakhand and others, vide which writ petition
preferred by the appellant, slong with other writ petitions preferred by
other companies, has been dismissed, upholding the validity of
8 S I Imerakhand Water Tax on Eleciricity Generation Act, 2012, brought intc

il effect from 15-8-2015, by reading the source of power of Taxation of
NS A ey ernenest 1o Eniry 49 the St List, i Scichle VIl of hé
; Cunstitution, which though patently selate 1o “Taxes on fowdy ond
. \r._.gj v Butidings™ by reading and inserpreting “water as equivalent fo land”.
TR il tod xnsosiinsble interacetation, in faci & festd on

—

preposition ratsed by State gt the sapge of final arguments. io the effect
U “rher the word land” i very wide and fncluder everpthing above o
y bhelnw the speface”  fpavagraph 34, 42 43 amd A of fmpugned
"y gt )
fﬂ Wore pertinently, Stte in it cotnber affidavie, justified and saied on
caith in anoquivocl terms tat i aces it sarce of powes (o Impose G
i .-
R N | MK VERMA 2
2 ot e (i |
AukdL Genaral Manager (Cammarcial)

Fwdrd sy, Wi

]
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il han consimptive usage of waler for generation of Electricity 1o Entey
|7 of Stee List, Schedule V11 ro the Constitution. though ir is a “Ceneral
Entry™ relating 10 the subject matier waier apd it 15 nol @ “Taxing Entry™
wnd does nol confer any authority o the State to levy tax o0 none
consumpdive usage of water,

The present appeal is being filed and preferred on the fnllowing amongst
other grounds:-

LROUND

A, Because |d. Single hench has been pleased to uphold the validity of
a Tox Legistation by overlooking the sdmission made on affidavit
by the State, tracing its source of power to tax on a “General Entry”
17 in List T of Schedule V11 of Constitution OF India and admission
being the best evidence.

B Because in paragraph 35 of the impugned Judgment bd. Single
bench though specifically frames the question that “So far ar the
firar questian is comcerned with regard 1o compatence of the
legtslarure iraceable to By |7 of List 1f of seventh schedule 1o the
Constitwion af India,.. " and theresfier states the two grounds on
which legislative competence is o be decided, however did not
aswer the same and vaguely in parsgraph 36 holds that “So for as
Entry 97 ix concerned. the impugned tx faw (s directly traceable to
Entries 7, 18 43, 49, 30 of Lini [T OF Sevewth Schodule to the

prunlad b 1 B lﬂl"Elt"ﬁé'u:iqrrrr:'.n:m'ﬂn and Entry 87 hag no rolg  AND reiterates that
-"‘” hm_:_p “The taxing power i this case to levy water fax com by

o 1T |18 nferred from Entries |7, 18, 45, 49 andd 30, If these are read
eoflectively then there it amply power in the Stotes 20 fax e af
» Mater by the petitioners for geverating elecivicity, Thi, the Staie of

i Fittarokhand does have legislative competence o fevy tax "
r'./” . y ‘J_ . Hecausc the sbove quated lindings, in the preceding paragraph.

L]
L. 'F"H-"'ui"r .J ;*?I

given by the 10 Single Bench are self contralictiey to e finding
given i the self sume purgraph 1o the effect thm 5 for as
wutriey 54 amd 36 are concermed, bath the vntrics are penerad

-. F -..:f-"' “m i _'_{?;_.., .
\\:::_L. W-tﬂ”l” )
mﬂﬂ'“""ww

Wm@
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sewnlatory entries that die ot connterumer tax Ther also canm
vestrict the penwer of the Stafe fo fox isape of woter which fufls o
List Il fe, State list Both these do ot relote fo tacation being
fronefaning entries”

Meaning thereby abhough the differsnce between
wxing and non loxing peneral entries in the List s duly
ncknowbedged however in the same breath power of taeation s
being traced to entries 17 andl8. which are general entries and
further by vaguely reading them with 45, 49 and 50 of List 11 and
firally epholding the validity by relying upon Entry 49 of List 11,
.2, the Stae List {paragraph 44 of the impugned judgrent)

Because the |d. Single bench has not taken intn consideration the
fact thut 1&xing entries are very specific and categorical and are in
fact 10 he given n very restrictive meaning as in terms of Aricke 265
of the Constitution of India, “No fax shall be levied or colleched
except hy authority of faw " and is settled principle of law thal such
autherity must be very specific categorical snd unaminguous.
Begause the source of power 10 Tax or to Framing of Taxing Statue
cannot be justified by reading peneral as well ‘a5 laxing entries
rogethes and that too when such entries are not related at all
Becsuse the |d. Single bench failed 1o appreciate that when one is
concerned with [ssue of 15 on non consumptive usage of “waler”
the same cannot be read along with entry 45 un 49 as the said taxing
entries relmie to “land”, which itself is specifically and distinetiy
defined tn Ensry *13" of List I

Because by reading “[.and” as mentioned in Entry 15. as including
“Water” by vimue of applying some unknown principee of
interpretntion and giving a 20 by to the basic and golden rule of
[rilerprelation of reading und giving, meaning o words s they are,
aned pustifving i by snting that everythmg found above and below
et 1 lamd . the whole distinetion between “water” in
Eatey 177 amel “Land”™ in Entry 14" his been  done away with
aned Entry 17 his actuadly been rendered otiose ax one can fined

water either ghove the surlace o b lovw 1w s fisce.

o | MK, —_—
Wmim- el
AL, Genersl Mansger {Commarial
Frreriredfl il P,

THOC India Limited, Rishikesh
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1 Dewaiea sl Dol gl mieipretadinn ol 0 vl Toeres o g
pabendly s tunable i e s ol Fas,
| Hecors e smly by Ton e e Bishing hat Dwaier S
fowarnd bweve fhe seipdace oo beloa the sugbace, cum be e o gt o
L™ el thwv tging posers cam b trced deentry 49 i st 1 s
wibitission of State nosed e paragraph M, 42 ol the impugped
midgmend, reliamee on fefelapir Tadesteies Cooperative Sucity fud
case (JVOTENISCC 4y roferred in paragraph 43 and conclusive
finding in paragraph 44 of the impugned Judgment, notwithstandng
the fact that
o The facts and circumstances of the fehchapor Indisirics case
wiere patenthy differert and distinguishable
b The question framed in the very first mamgraph of the
fehchamur  dndustries Cooperatree Septery I case was
“whether water i maneral within the meaning of Miney Ag,
1052 read with Section 2fba) of the Petraleam and
Mineruls Piplelings (Acquivition of Right of User of land)
Act, 19627 spells out the scope and eontext in which the
mennmg of word “water” a8 given in Central Acts was to be

resd contrary 1o “water” 3 given In List I of Seventh

Schedule
¢, Paragraph 12 and 13 of the fehchopur [Indusries
e B # g Coapararive Soctery Ind case Judgment further clarifies the

O Y T USE consext in which the ward “water” wis being imarpetate, by

stating
f: Y
g A ,_..Ir :} 12 7. the question whether “water” 15 g maneral or aof,
ol | -} 13 [804
. g feesi

13, Thiv gqueitian arises dn wiew of the provivions canfmised
L im section 7 of de At wiich provides thatl whiere the efphe o

P "ﬁ% e wer am gny fimd ey vexied fe Cerpreal (lovwersmeind
Iﬁ h-\' T i"- l|' |||I ' 1 i ' IH - g :
F by A . fap ppelmey oe o CF L, ST o R
fuapamie wpe i pipediony
| T Vit sl mesing of wor] Smomeral” wos beayg ke
Vi aiie © e At pes Act ol 952 and h:.. J‘F‘pl\!ﬂgilﬂlm
=5 i
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prineiple of legislation by Relerence ar [neorporstion, o wi,
rendd int Petroleum Pipelines Act 1977, by referring 1 it
=0
v. Hon"ble Apex gourl tsell n paragraph 27 and 3% ol
fohehoapur  Idustrter Cooperalive  Society Il cese
specifically states that “Thix impdies thar o deflwision (ke any
other ward i @ statve. has fo be rond in fight of the confext
and scheme of the Act as alsa the objec! far which the Adt
was made fy the legislature and then stated the water in Act
of 1977 can be read as o mineral i light of particilar
technology and the commodities involved therem.

I Because ther is no discussion with respect to the specific pleadings
and arguments raised on the strength of Jdsn Commizsioner af
Leban Land Tax case. to the effect that source of legislative powes
with respect 10 fmpugned tax legislation, vide which tax is sought fo
b levied on non-consumptive usage of water, cannol be traced o
Entry 49 of List 11, in as much & impugned tax 15 ot disectly
imposed on land and neither it bears sny definite refationship to
land. This specific pleading though find mention in paragraph 30 of
the impugned Judgment however there i no finding returned by the
id Single Bench and impugned judgment (s whally stlent on this

aspect.

¥ Because State. in order lo suppon its competence, has primanly

elied upon Eniry 17 of List If of the VIl Schedule to the

s et af (Pl . T -
prorilied v e Congtitation in its counter 1o The Wi petition Entry 17 of List 1l
reads us follows:-

f

|7 Waoter, thal ir to sy, Wwaker supplies, irrigalion and

: I“: “-J-"g?ﬂ-l'nﬁ'
drafnage and embankmenti, Waler siarage ard warler

canaly,
prawer taibject to the provision: of entry 56 of List 1"

i . And  throogh  writhen whmissions it was  specifically and

z ., .
7 e .'\ respectlislly submitted belooe the d Single Bench that the above
'l.,*' W ey cannt e The souree of posrer for lewying the mmpugned Qe

| sitimney of legisiative competenwe [ the

arid clises piot conler any leg
VERMA

W m s
N o -
THOC India Limited, Rishikesh

&2
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State, 10 hewy such o 1. The said entry s a *general entry” relating
to the subject matter *water and allied matiers” and is not 2 *Taxing
entry' and does not confer any suthority 1o the State to levy tax on
non-consumptive usage of water.

L. Because obove principle of Jaw is well settled and reliance was
placed on the following case laws,

o In State of West Bemgal Vs Kesoram Industries Limited and
athers (2004) 10 SCC 201, a Constitution Bench of the Hon'ble
Supreme Court has categorically held as follows {See page 28]
at para 3 , sub-para 3):

“(3) Taxation i considered o be g distinct matter for
purpases of legislanive competence There fs @ distinction
made betwéen general mbjects of legisiation and faxmion.
The general subjects of legislation are deit with in one
group of enirizs and power of laxation in @ FEPAraEe graip.
The power to tar cannor he deduced from a general
legislative entry as an aneillary power.”

b. The Hon'ble Supreme Court has reiterated the principle laid
down in the celebrated decision of MUPV, Sundararamicr &
Co., Vs State of Andhra Pradesh and another, AIR 1938 5C
468, at para 51. In fact, it may be noted that the judgment in
undararamier’s case has been affirmed by a Constitution
Bench of 7 Han'ble Judges of the Hon'ble Supreme Court in
Symthetics and Chemicals Limited Vs State of Uttar Pradesh

) g petin -]t
and athers, (1990} | SCC 109,

t .:'| Iflih .h._-”r..q,.:, Lﬂ’-"‘"':,-
mﬁng ¢ In Kesoram Industries (supra), following the decision fn

1
- H IN31#3)  Sumdararmier (supra), the Hon'ble Supreme Court has
ohserved ot para 74 (3) as follows;

“3 Taxatlon iv not intended to be comprised in the main
wubject in which it might an an extended construcizan be
vegarded as included, but is treated ax a distinet mauer for

f ' [rUrDORES af legistative competence amed thix distimction I

o WO | MK VERMA T E
L i e (winfies)
T Addl Genersi Manager {Commercial
S ¢firn fhfirks, wftdm
THDC India Limited,

of
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L mE [k LAY 45, 49, 50 of List I of Sevenih Schedule lo the Constitution

et mrichond au e fomerent od Jletie e M8 el 1 o
0 annd af ey 97 g Lot £ o dhe 0 onstitatese Pardes e

Wl of the s o the Bists, fexation i regaeded o o

distonet mtter g it seperanely sor ong

I parn 7ioof ihe above udgmsent, e Haon'hie
Supreme Court hos categorically held that the abewve said
principle comtinues in hold the field and has been followed in
case afler case In fact, in pars 75 of the said judlgment, the
Hon'ble Supreme Coun, by specifically mdverting in the
decision in Symthetic and Chemicaly (supr), has categorically
However though the above case laws and paragraphs have
heen quoted and referred in the impugned Dudgment by the Id.
Single beach, o has been held thif by collective reading of
entries |7, 1K, 4549 und 30 of Lt II, source of legmlative
pawer f onpose by on essge of water for gencratéon of
Electricity can be traced,

How?, on what hesis 7, general eniries and faxing
entries being read 1ogether? and that too in wholly evasive
and vague manner, impugned judgment i3 wholly silent on
this aspect and it has been vaguely and evasively held thay
*impngeneed fax e oy dfirecrly rracesbie to Entries (7, 18,

gnd Entry 97 huy no role fere” in paragraph 36 of the

F1
et h"—j}'ﬁf}ﬂf"" impugned judgment.

M. Because effort wus made to somehow trace the source of power W
e mpose ik on water for generation of electricity and finding that
there is no taxing entry relating 1o imposition of tax on water for
generation of electricity in List 11 of seventh schedule, last dich
srpument wis rased by the Stute, (though not taken i counter
alfidivat ar wrinen pleadingy), that Entrics 48 and 49 in State List
redate 0 L and’ and melude everything above or below the surface
arnd weater v opart ul ansd and thit the expression [ and” should be
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pelude wabls glored on land or flowing over

wiilely construed, fo i

lnnd,
N Because in this regard, it was specifically subrnitted that in

Kesoram Industries case, the Hon'ble Supreme Court has
dered the seope and ambit of the expression 'fand’ used in

consi
9 1o 49 of the Judgment. In

Entry 4% of List I1, from paris 3
particular, at para 44, the Hon'ble Supreme Court, afier adverting
1o the decision in Assistant Conumissioner of Urban Land Tae V5

Buckingham and Carnatic Mills Limited, (1969) 2 SCC 55 has

held as follows:
wgd fn Assit Commr f Urban foand Tax W
and Carnatie Co. E.r.:i;'nrr&epmws'eq.l"

If 5o oas
on famds ard

Buckimghen
attracting the applicability of Emiry 47 in Lext

o cover the impugned fewy of rax

. NI [ I Bl B D it
relation go &, Once hese fests were satisfied, it
open for the Saie Legislature, for the prrpose af
wrgil value ov the copital

levying tax, to adapt the a
value of the lands and buildings for determining the

L3 gy of it el L] R
f:‘{lwh Bt L-'ﬂ-]-#"“"-"[ jncidence of imx. Merely, on acoount af sich
e methodology  having hegn adopled  the Siale
” E\:r&? ‘;ﬁ%ﬁj}g 3 Legtslature cammol be aecused of having encroached
' upon Eniry 86 87 or 48 of List 1. Ewtry 86 in List I
| proceeds o the principle of agaregation and fax is
e imposed on the folality of the value of all the assess.
is quite permiisible 1o separat Sy ceed Bilelings for
e fhe purpose af faxation yndar Entry 49 in Li i

5 =

' ' There i no reason far resiricting the qmyplitude af the
fanguge wed i Eniry 49 it List I The levy of 1ax,
afendated af the roe aff @ certin et e o the

valur of the urbat Jared was held 19 he imira

market
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vires the pewers of the St Legulatere and ot
trenching wpon Emtry 80 in List £ So ix the vlow tken
by another Constitution Berch in Shei Prithe Cotlon
Milis L1d v, Broach Borough Municipality where the
submizsion thal the levy was nof a rate on londs and
buildings ar appropriately undersiood but rather a tax
on capital valwe, was discarded " (Emphasis supplied)

In the present case, spplying the above twin tests laid down
in Buckingham and Carmatic Mills {supra) as reiterated in
Kesoram (supm), it can be seen that (i) the impugned tax i=
not direcily imposed on land (for example, property
tax/Municipal Tax} und (i) it does not bear & delimibz
relationship to land i.e., it has no news to the land.

By applying the above principle laid down in various
decisions as quoted in Kesoram Industries (supra) from
paras 39 to 49, the impugned tax cannoi, by any streich of
imagination, be traceable to Entry 4% of List 11, however Id
Single bench in the impugned Judgment has held that source
of legislative power in it opirion can be traced 1o Entry 49,
which is patently unsustainable in the eyes of law,

0. Because in the present case, there i no consumption of waler a1
all Water is merely used for the purpose of feeding the same into

4 e of ferd the Generators, which produce clectricity and s thereafter bet
" I s i :

ot ag by Uy VE | downstream, without using 1 in any manner. In the ahsence of any

r - . consumption of water, there cannat be any tax or cess on use of

YT
T, Because State cited various judgements in order to buftress i3 tase
it the word ‘land” s very wide and includes everything above o7

heling the surfage. however cach and every case, which find

' l,l.-"

s '
B . B 2

L
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a. Razo Becliond Sugnr Co. Led, Rampir v. Municipal Roard,
Rampur, AIR 1962 Allahabad 83 - This judgment relates 10
levy of water tax under the Uttar Pradesh Munscipality Ace,
1916 nnd it is bevied for maimtenance of regular water supply.
The same is a municipel tax and is directly relatable to “tax
on fand and buildings” in Entry 49 of List [I. The said
Judgment will not be of any avail to the case of the Swe in
interpreting Enmtry 45 of List Il which penising to fand
Tevenye,

b Nizam Sugar Factory Ltd. v ity Municipality, AR 1565
AP 91 - This is a case regarding levy of water tax under the
Hyderabad District Municipality Act 18 of 1956, This is also
a municipal tax levied on the measure of annual value of the
premises and is clearly relatable to Entry 49 af List 11, which
is o tax directly imposed on land and buildings and besrs
definite relation o i This wall have no application to the
facts of the presen case.

e RS Rekhchand Mohota Spinning and Weaving Miils Ld
Ve Stote of Maharashirs, (1997) 6 SCC 12 - Tt is
respectfully submitted that this decision relied upon by the
Sgare, will nat be applicable to the present case, in a8 much as
tat iz @ clear case where there was consumption of waser by
the ~assesse. lnmy:vﬂu.ﬂmuidjudgmmm

subsequently been distinguished by the Hon'ble Supreme
\court in Bimolangshi Roy {Dead) Through Legal
i %  Representutives Vs State of Assarn and another, (2018) 14

é gntlie ™ . ALY

—_—

vl el s LMD L

J i:"H : .;I'l
113187 g 408 ot para 15 poges 419 and 420,
d fehchapur  Tndistrial Cooperafive  Sociely Limited ¥
| Cimmpetent Authoriy, 0t & Natural Gas Commission and
amaer, (19T 2 M 42 - I this case, the question before
il Hhon " hle 1'1|.|F|||.|'||l.'1'|.11||:1 s whether ' wiitier™ iy @ mneral
whthin the meuning vl e “hliges Acl, 19527 rend with
_.--""'-
e [ 1K VERMA P sl
e gty | i ) -
n Adefl, Ganeral Himmmi
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relevant provisioms of the Peirslewm and Meseials Pipeling.
(Acquisition of Right of User ol Lanh) Aci, 1963, The
question  before the Hon'ble Supreme Coum and  is
consideration of the same make all the difference vis-a-via
the presend cose, [by 18 very nature, mincerls are exploited
from the carth and thereafler consumed. In that case, 1l was
held that water is o mineral which is capable of being carried
through petroleum pipelines as any other minsrals may also
be carried and thus it is lwful 10 Iy pipelines for transport
nat only petrolean bt also water, which is a mineral. This
judgment cannot be treated oo of coptext and has 10 be
understood only in the light of the peculiar facts of that case.
Treating woter as n mincml does not cither supporl or
improve the case of the Stme n (he presenl wril petinion
sanee it s the gpecific case of the State that the fax 15 on mene

use of water and not for consumption of waer,

India Cements Limited and others Vs State of Tamil Nadu,
{19901 | 3CC 12: This judgment has alvo been dealt with in
pera F1{n) herein above and far from supporting the case-of
the Smte, it suppors the case of the Petitioner

State af Bikar and others Vs Indian Alumindwmn Company
aind others, (1997) 8 SCC 360 - In this case, the question
before the Hon'le Supreme Coun was whether Bihar Foren
Restoration end Improvement of Degraded Forest land
Taxation Act, 1992 was constiutsonally valid. The Act
under challenge there came ino being for the purpose of
providing ressueces and restoration of degraded fores: |and
and mmprovemest of forest areas
meaning of the wosd “tax on lnd” under Entry 49 af Lim 11,

While interpreting the

e Hhon“ble Supremie Court has eategorically held in para |5

I Fallows:

:
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(20

“Therginrg, in order Bl o fox con e levied wnder
Enrey &8 af Lt 8600 I3 eavential Bror Taned " @ g

miwes i o whick the lar i inrpased

The Hon'ble Supreme Count has held that the tax in thar case
was not levied en land but on the absence of land {Degraded
Jarests) and hence was not within the legislative competence
of the Stare under Entry 49 of List [1 i 2s much as the rale of
ta levied in the case of mining of éxcavation varied with the
extent ol land voided. The Hon'ble Supreme has held tha
since the tnx 5 kevied on the activity of mining, which is
removable from the earth and not ¢n the land itself and hence
ouiside the ambit of Entry 49 of List [ The ratio of this case
will have no bearing on the present case, which is a tax on

non-consumption but only on use.

(. Because the 1d. Single bench did not even discuss and retumed no
finding and gave no reason for not agreeing with patent
distinguishabie facts, circumstances and context, while helding and
agreeing with State that source of legislation 1o 12x on usage of
water for generation of electricity 15 traceable 1o Entry 49 of List [1

% Becsuse Id. Single bench did not tock inte consideration the facts,
as averred in pars 24 i page 30 of the writ petition, that the

impugived fax Iy A it i wiafer but i

o Rty wd Py ‘
) i fad b Ir!u#ﬂFU sarel te of water_on ¢ meler hasis al il

Head Heights of a dam, used for the purpose of generation of

4::‘)}{ .L? clectricity and ax such this is nothing but o tax on Ceneration of
' l‘? N 3iet r|'.J|."L'triL'ilj' and i4 hence heyond the legislative competence af the
: Wate, lor the following feasons.-

g Fntry 53 of List 0 pives power 1o States o tax only on

-ﬂ;-" " kit of Salv of Electriciny’.  However, noge ol the
(54 cntries 43 10 03 gives Aty powr (o Stule t Tax Generation of

I the said stution, thie exelisive right o levy any

ﬁ : o __':!--"”"4I

filectricity
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= LM "{,’;__,,5:.1 has p cormelation o the “use of woles
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@L)
Fax on Cenerntion of Elearicty o with the Parlsiment, by
virlie ol Ihe Regidunry Power vested in 1l umber Aricle 248
reidd with Entry 07 of Lisi-1, which gives cxclusive peaer 1o the
parlmment 1o make any law with respect lo “Any mater aof

emimerateed i List Il or Lise NI jncluding gny tax rol

mertioned i either of thove Lixis”,

b This aspect has been considered by the Hon'ble Supreme Coun

in CST MP Vs MPEB, 1969 {11 SCC 200, where it has been
held that electricity is ‘Gonds'. The Hon'ble Supreme Court has
helbd that the right 1o levy any Tax or Duty on marmsfacture of
any Goods in Indis (except aleoholic liquors for hurmian
consmption, opium, Indian hemp and other naseotic drugs and
parcotic), exclusively wests with the Parliament under Entry 84
of List 1 and hence, the right to levy amy lax om
Cieneration/Mamidacture of Eleciricity s within the exclusive

domiin of the Parlimment,

Because 1. Singhe bench failed to sppreciate that & bare perusal of
the rates of 1ax in Impugned Act will show that the same i3 directly
relatable 1o the Height of the Water Head, Imporantly, there is 0o
mengion of the volume of water stored and used for Generating
Electricity, az the basis for levy of te. [t will be pertineni 1o point

s Gengrated for the seme volume of water used. It clearly appears that
84 1 Vihe lovy is ot on use of waer but on the amount of Electricity

penerated, depending of the Height of the water Head and henee, i

Because 1d. Single bench failed 10 uppreciate that the Heigli of the
Head i divectly propanional 10 the number of uniis of Electricity
segeeruted, drce higher the Head. more the uits of Ebectricaty
gonerted. M thal be s, fhe Imx levaed by the Swute, in PITH &
SUTASTANCE, b oty on CGeneration_of Eleciieity and nolan L sc
il Water ay st o be node oul. Hence, it i cheurly beyund the
legrslitive competence ol he Sude
G
o T 5 | M.K. VERMA
e | mfhas)
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Weewwar 10 Single bench fniled 1 apprecrate thal even though
miwenelature of the levy 5 nol material, whal has 1o be neen
primarily when o challenge is made o a lewy, is the legisiative
cumnpelenee or power b levy o tax and in adjudicating this e, the
nature ond charncter of the tax has to be determined a1 the threshald

Hecouse lel. Simgle bench failed 10 appreciate that cven though the
mimmene lnture used 1o name o kevy s nod determinative of the real
character or nature of the levy. going by the above, the present. in
math and substance, 15 clearly o mx on pensration of electricity, even
though it is called a t8x on use of water, in the sbsence ol any other
Indicator, confines within the measure of ax and determine the
nature of the tax itself.

Because Id. Single bench failed to apprecinie that a a bere perusal of
the provisions of the Impugned Act would disclose the following:

.  Section 2(f) defines the term *user’ as any person, group of
persons, local body, CGovernment Department, company,
eorporation, society etc. drawing water or any other autharity
authorized under chapter <11 of the Act 10 avail the facility 1o
draw water from any source for generation of eleciricity.

b, Section !0 - User entitled 1o use water (mon-consumptive
use) for generation of electricity shall be ifwsued @
Registration Centificate nfter execution of an agresment
between the user and the Commission under the Act

adle f amad Ve e, Section 17(1) - The user shall be lisble o pay Water Tax

under the Act at such mtes 18 the Government may by

Y F-TA natlication fix,

Thus, the: levy undler the Agi s on non-consumptive use of water for

Phe purpess: of generation of electrivity. In other words. Entny 5ol
Last 1 pertainy 10 land revenoe and Entey 49 pertains to 1

I "|I.Il|i||'|r||_--- anil by

a% oy lad

ity e be ased for (e purpuse of deriving
begitiniacy by the State fos HRPSE LIS oy not-consumptive use of
Wl
l!g-qﬁ i K. m el
St S () =
Adcl, Genaral Managar (Cosmercial
mm”!“
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¥ fhecmine bl Single beneh failed 1o approciati thal a readimg of
Fntry 17 of List 1] docs not authorize oF EMPOWER abbe 1 levy
any such tax. Power of the State to levy tink caniii be traged o any
weneral enary (Entry 110 Entry 44 of List 1) anel can be levied oaly
it I traceable to anv taxing entries (Eatry 45 to 63 of List Th

Hence, there is no guestion of the Stale having any power 10

impose a tax through the Impugned Acl, in ihe ahsence of any
specific taxing entry m List 11

Y. Hecouse Id. Single bench failed to appreciate that impugned Jevy, if

befi unchllenged, will resall in drastic increase of Electnicity TanfT,
which will have to be passed on to fhe end consumer, who are fram
differens states. The levy will render the very functioning of the
P'etitioner unvishie, will be againsi public interest (as per separate
noile) and ks manifestly arbitrary

Z. Because ld. Single bench failed to sppreciate that State has sought

g radtge m! Thipl

i
L]

te contend that the 12% free supply of power as per the Articles of
Association of the Petinoner is only 1 compensate the distress in
setting up the project on account of submergence, dislocatinn of
populatien ete. and i5 not & Royalty in lew of use of natural
resources. However, a perusal of Clause 62 (AN} of the Articles of
Assaciation of the Petitioner (pg. 119}, will clearly show the reason
for the stipulation of providing the 12% free power o the then UP
e, 18 only a5 "Rayalty in liew of wse of matural resources’ and

(it Sy w"""‘?m hence be hlmdmx. an the swecessor State of Urtarakhand, as per

Sec 55 & 79 of the Uttar Pradesh Reorganization Act, 2000,

: 3 -
¢ o v AN Recause Id. Single bench failed 10 appreciate that while imposing

St preg

amy Tax the rebevant question is whether there s Yy specific source
it pewer W0 impoge such Tax while in' the case in hand 1d Single

1 bench misdinected by holding that since there is no law framed )

F H »

B Mecane Wwiapnapencel hodgnient aimd order died | 2.2

Parfiaent unider Entry 56 Lisi 1 thus Suite cun frame o laxing low

urtd :
e posver dotes Be o tesced o Eobis 49, whiich s ptenithy {@*
- '_-—_

IRl |..ij._'||_||. i ‘IH T o |l|.|.ll.i'

i =21, passed in
Wil Tetithon Y. |47 o w e MS ), ttled o THOC India Lid V.

@




&

State of Varabhond and caliers, even otherwie i migqe gniate

itlegtal, imegubar apd uwsastainabie in the vies of lnw

RELIEF SOUGHT

The nelef wught through the presemt appeal 15 10 sel-usde
Judgmen und order dated 12-2.2021 passed in Writ Petition Mo. 187
af 2016(MS), tithed as THDC India Led. V. State of ['narakhand and
nthers, vide which wril petition hay been dismissed, as well as @0
declare the Unarakhand Water Tax on Electriity Generation Acl
2012 tAct 9 of 2013}, &s Ubse vizes, arhitmary, [ngonstitational and
unsustainable in the eyes of law and quashing all the sieps and
proceedings initiated thereunder by the respondent State und of to
pass such further avdess or directions which this Hon bl Court may
decm fit and proper in he circumsiances of the case, or atherwise the
appellant shall suffer rreparable loss and injury.

Drate: {‘;—I Y J L S

Advotate

Counsel for the Appeliant

s
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Mg Swasti Power Pyt Lid. e [Metitione
YErsus
Siate of Uttarakhand & others ... Reapondenis
with

Writ Petition No. 3084 of 2016 (M/S)

Miz Bhilangana Hydro Power Lid. - Petitioner
WETHUS
State of Uttarakhand & others A Respondents
withy

Writ Petition Mg, 123 of 2017 [M/S)

e Juiprakash Power Ventons Lid, ... Pedationer
VDA
Suate nf Uttarnkhand & others iy Heapanihnla
willi
k i f
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Writ Petition No, 2396 of 2019 [M/5)

Alakcnanda Hyvdro Power Co. Lid e et
Ly s priFi
Staic of Uttarakhand & others L Kespandenls
willi
Alaknands Hydro Pewer Co, Lad. e Ictitianer
vErsus
Stuiz of Utiarakhand & nthers - [tespundas
with
Algknanda Hydro Powes Co, L. Priitsone:
Versi
Siate of Utinrakhapd & others - Hespondenis

Wy VK Kohl, Mr. Mohian Patasarmn, M7 Oouret Dancr, Mr
Arvind Vashistha, Mr 015, Pani, Lemior Advncales assisted by
M. Civeya Hand Lakoe. B, Alnle Welera. M kil Saharia
Advocates for the prubnocTiEl

Wi, Dinesh Dwivedi. Scnior Advocaie assmicd by [r. Alhiabies
Atrey, Mr, Praieck Dwivedi, Mz &hivvam Singh. Advocaics wilh XS
Anjali Bhswava, Mr, P C. Biaht, Addl Chiel Standing Coynscl
el Wi, Mazain Duty. Brssl Holder for the respreident Stale

e, Aditen Singh, Advomal=s foe petituner M (& Bhilangana FEydr
Prweer Ll

wr Copal K. Verma, Adal. G 2.0, far thie Sukde of AL Frodouh
Wr. Raprsh Bharms et M, Sandiy Bhady, Sunding Cibapse! fue
i Tiston of Todin

Wi, 11K, Lnsyal, Sewior Ailyrense wisisked 1y W1 Higwey
spivnainwa b Mr Hiendra Bhandhary. Padyseles Tt reapupdt
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3 [2010 12 500 |, Bnanumadl B orhers Yo e wl L

4 r200% B BCC 394, Staie of Gajarat vs Mirsape Wiy Wuaenbs
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L P i L j P Cerment Masufar e ' At e

Etate ol MAndhis Pradesh & othara

7. FAGO4) 5§60 455, Siste af Punjab Herile Indin Lub & anather

B (a0 10 5CE 201, Smnarof West Bengal Vs Kesnrash teelusines
LA B sihers

o, {2001] 3 5CC A%, Municipal Coavcol Hora Wa Dinlla ot sisl
Genetnl Midly Co, Lid

1, (197 2 BCE 42, hhehapar Induntnal Conpertne ity Lol
Vi Cumpeleni Arrtbnrity, O ond Hatseal Fan Cmmmennn

11, {1997 3 BOG 463, Siafe of Thihar Wa Mateer Daaifiery 100

1 1] 3 S00 ThS, fente al Arelnes Drpdech fu il e Ve
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(3, [1955) LSEC 274, Kannks Tradirip & wnnler Y Liman al Triba

& panther

vl 1EE0 e i SO 0 Hll, In fhe pattes ald sty Wit
Diapmite Triliuns]

15, (9 3 5604 L1, Asarit Tlanaspalh o Lid, Py panchnr Vs Olaie -
of Punjab & anather

& [1990] 1 SCC 12, Incia Cempenis Ll Setherg W St ol Tam|

Mafu
§7. (1990} | SCC 109, Symibetica A Cheemiculn Lol Ve Bate of U1
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19, (1o 3 5C0 34, Aasialnnl Commissiannr sl Ui, lad Tes Wy

Duckingham & Cormntic So. bAd,

20, AR 1967 5C AL, Fiem Banedbar Préwukivan Vs #nds of
Tojoethen

21, 1585 7 Amdhra Liw Tmns 0T, 0N Herhly Vs, Alald &l Asth

Prodesk.
a3, AR J953 BCATE KO Gajapati Sorsyan Do Bk milacrs VR Slats
of Dyises,

Per: Hon'ble Lok Pal Singh

Sinee identical ssue af Tact and law is

wwolved in the aforementioned  writ  peittions.
therelore, Uhey are bemng decided by s cominom
dlpment for the aajee of hrevity wid conveRiehee
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3] Petitioners in the present batch ol
petitions are power generating companies, engaged
in production of electricity by utilimng the river
water. The petitioner, Alaknanda Hydro Power
Company Ltd. [AHPCL} seeks to assail the
constitutional validity and vires of the Uttarakhand
Water Tex on Electricity Generation Act, 2012
(hereinafter referred to as ‘the Act], inter alia, on the
following grounds:
i} The enaciment, promulgation und nestification of tha
said Act being in violatien: of the provisions of Artickcs

200, 246, 248, 256, 285, 248(1) ond 3004 of b
Constitution ol India,

{id) The ensctment, promulgation and notilicatson of e
said Act being in violation of the provision of Eniry 87
of List T of the Seventh Schedule of the Constitution of
Infin.

(i) The ensctment, promulgation and nobcation ol the
said Act being in violation of the provisions of Enry
17 of List Il of the Scventh Schedule of e
Constitution of Indin.

(iv]  The consideration of and the asscnt given for the
enactment and the nolification ol the said Act being in
violation of Article 200 and 285({2] ol the Conslitulion
of India baving been accorded the consent by the
Govemor of the State of Ullorakhand, withoul
ahtaining the consent of the President of India

¥ The fixstion af the rates of waler nx in lenns ol the
provisions of Chapter 3-of the sitid Act by means nl a
aolification issoed by respondent no. | o 5 being
violation of Article 288(2) of the Constilulion of Indin
a5 that the said Act was promulgated without oblaluing
consent from the President of Indie, in violation of
mandatory provisions under the Article 288(2) ol i
Constitution of Indis, wherein it Is ebligatory on pan
of the Stale Legistature, in cuse of Axalion ol any res
and ather incidents of such tax by menns of miles of
arders (o be made under the e by any athogity. the
law shall provide for the provious consenl of ihe
President being obimined to the making of any sl
rule or order.  The rales of Woter Tax hvinge vl
seccived the previous consent ol the I'residenl.

(it The comctipent, promulgation wid nolification ol the
spid  Acl  imposing  Warer  Tis vinlating  He



71"
eimtwlle Snude ol ULF, anel the Dhisiieams orileisl
into a Water Usape Agreoment elotod 282 U8 19595 m

order to [acilitate Duncans to use the water from

the Alaknanda River for genecating power friam the

In the meantime, jn the year 2000, the

Prajeci
Alver

Stale of Uttarnkhand came fiibo existence.
bifurcation of erstwhile State of U.P., the bepefits to

be emanated fom the Project were conceptualised
to be shared between the State of U.P. State of
Utlarakhand and the Alaknanda Hydro Power

Company Lirniri:::l (AHPCL); and to give effect to the
understanding between the said threec partics,

cxisting IA was amended and restated as Restated

Implementation Agreement (RIA] The petitioner
AHPCL, Govt. of UP and Govt of Uttarakhand

amended the IA and had entered into the restated

Implementation Agreement on 10.02.2006 [RIA] to
depict in clear terms, the rights and cbligations of

each party, including bul not limited to the aspect
of 12% power to be supplied by the petifoner to the
Grovt, of Uttarakhand for free of cost and as a
‘Royalty” for using the Alaknanda River water by the
Project which s situated in the Siate of

Littaralthand.

5 Clause 1.65 of the RIA categorically
states that “Water use Agreement' or WUA means
the document, as executed between the then Gowi
of UF. and the Company on 28" August, 19095
whereby the then Govt of UP lar prated the
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lundasnental rghts ol the pesitinner of sy b i
trade and husiness under Ariclc Py of o

Consiitution of Indi,

(vii)  The enactment, proimulgation and niotification of e
said Act, being arbitrary, manifsting arbilsanness in
Tiate sclion and being exercise of the entonrable
powers of the respendent State of Uttnrakhard, thas
violating the fundamental nghts al the pelitiones under
Arliches 14 and 19(1)(g) of the Comstitetion af Tndis

4] The genesis of the present controversy
from where it arises is that in the year 1981, a
Projfect named Srinagar Hydro Electric Project,
having capacity of 330 MW was conceptualized by
the then Govt, of U.P. The project development was
entrusted to the Irrigation department of cratwhile
Government of Uttar Pradesh and was planned to
e developed with the World Bank funds. It 18
stated that due to inordinate delay caused by the
Govt, of U.P. in developing the project, the World
Bank withdrew the funding and due to paueity of
funds, the Govt. of UP. decided to entrust the
Project to private parties for development.  TATA
Power Corporation Ltd. [TATA/TPCL) took over the
Project development works, which could not
succeed in making progress with the Project
development and ultimately, in the year 2005, GVK
Group of Hyderabad took over and entrusted with
the Project development work, Frior to that, when
buncans North Hydro Power Co. Lid. (Duncans)
(Now known as Alaknanda Hydro Power Company
Ltd.] wns entrusted the Projecl, an Mol and an

implementation  Agreement (IA] dated 27,08, 19498

was entered into between the parties.  Barher, ”'"-'{EP,..!-—-
i | MK VERMA
. / T s (o)
¥

ndel Ganersl Maneger [Comenarcial)
@} Frredrd thrm fafts, whdm
THOGC India Limited, Rishixesh
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repthin toe iy Crmapenny e use e wsilag Prestr s

Alakenanda River for generation of electric rrergy for
the Project,”

) Clause 13 of the RIA definey the Water
Use Righis and provides that *“The Govt. of
Uttarakhand hereby grants to the Company (he
right, free of any and all charges during the Term to
utilize the water of Alaknanda river for the projeet
and to generate clectric energy ot the Site and lor
such reasonable purposes  direotly  relawed  and
necessary for the generaton of elecincity in
accordance with the conditions of thia RIA and lor
the project subject to the compliance of the
conditions of environment clearance, Such & right
was carlier available to the Company under the then
signed Water Use Agreement [(WLA} which now
stands substituted by the provisions of this RIA,
Govt. of Uttarakhand shall not impose any taxcs,
duties, levies or charge of any kind of electroity
generated by this Project dunng the term of this

RIA.

7 It is contended that n wview of the
aforesaid, no taxes / cess [ fee ete. shall be
applicable on the water which is exclusively used by

the petitioner company (or generation of electricity,
Further, Clause 17.1 of the RIA dated 10.02,2006,

provides is under:

“17. 1 Company (hbigatim
penerated b the peneration tcrminala of 1he I'rojed

The cailifc VRTEd
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alighl ke pedeipnd baops the THEOeR Cimarpapt ™ Wi
il Pl Anamilanery

difforence hrtween the Encogy Tl an
consumstinn shall b= referped e oA Pl =ine bl ih
lqmil b '|ll|lF'||J‘|L rluily

Enrrs® The Halealde Fnenm =
mectersd by the Compuny, at Af0 KY mLCrooi e
Pl ok 400 KV outlol gantry at Cinpiny's swiielyrard
Cewi. of Uttaralihund shall e entitbed e 12% wl the
Saleable Enorgy from the Proptet froo of oo, Gt of

U.P. / UPPCL ard tse Company agree that (his b fiee
af cont Salratie Enargy will be supplied o the ol ol
licu of Ui &%

Uttprakhasd by the Company i
reruired o be supplicd frec

Sulzable Encrgy previously

of cost by the Company ta fevt o U P UPRER. The
Gl P UPPCL Company shall facdilule sych tronsfer of
12% Suleable Energy to Govt. of Utiurskhand al 400 kY
fnierconnectiog  paimis at A00 EY outlc) ppeniry wi

Companys swilchyard 81 Srnager r
8] it is statcd that though the petitioner has
commenced construction of the dam and ather
Project development works in the year 2005-06, it
eould complete the works anly in the month al April
2015 and had declared eommercial operalions al its
Unit-1 on 23.04.201S5; Unit-3 on 10.05.2015 and

Units-2 & 4 on 20.06.2015. Thus, until April 2015,
m Lhe

the Project has nat used any water [ro
It -8

Alaknanda river for generation of power.
ted that at the time of inception of the

further sta
ime prior to the enactment of the

project or at any

Uttarakhand Water Tax
act, 2012 [the Act) there was no imposition of any

r cess on the water drawn by the petitionct
either for construction purposes ur
No lax [ cess [ royally was
arlicr point in (me,
with the RIA
129 powct

an Electricity Generation

[ax o
that was used
for power peneration.
iraposed on the petitioner at an €
y because of the eomphance
which  contemplates that
Project would be given free ol

]-,ji.-u:'.ihl
(i ITIE
[# r;i-r.’hl“!‘ [rram 1.]“'
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sl i e iafe ool DidukBusisl oo o Dk

Mawidty i liese ol e ne of searaead cenmmen o e dhe

ety wis this b Fessoreen.  F B sleel Elif

vabe  pugned  NotEicelon  ahaied
purganedly under Section | 771} al ssid Actf s
G, e pridimooe o

0y 102000

b the respondenl  #ia.
inforimed ahout the promulgation of the Act il
farther informed that ithe Hydro Powor Projetis
wituated in the Sate of Uttarikhand of most thun &
MW capacity flike peritioner] were liable [0 pay tox
oo the waler driwn [or Lhc;:mmmrﬂgmtrnﬂnh
ol electricity far ngx| threg years @l e rates ws

Findlooess;
(5 M | Awvaliekie Fead eate of iWater Tas
—|—| e |
§ T AED0 M e o TG i per wilbi meitr
| ﬁiﬁﬁlﬁ:ﬁim_‘rﬁ Paise puor wlia MEAET
LR Vi P pev e miser |
9 Thercafter, vide an impragned loltor dated

07120015 issued by the respondent no. Bowes
received by the petitioner which had highlighted the
necessity of petitioner's registratinn uncer the sapd
Act and to 0l the farm and deposit the reglstrabon
fee o compdeie fegistralion proccss under s Act
Tt in glleged, that all of 8 surdden, pelitener rocesved

the fmpugned letser dated 26.04.201% fspued by

respandent no. 7 demanding  an  amuud of

AT, 35,600, « fior a period Nev 2015 i Musreh
618 Jur the alleged use ol wotar 18 pencwisls

slecirieity wnder the rid  Aof I tern ol She
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€

provisien il Section 1208 el the Aot tho kel
power stationy in Uttrnlhuned nre soguinsd i sy
for registration W e Commission enbalaliakiad
iennder Uha Aet within w period of wx ik from
ihe date of commencement of the Act, which &
|5.08.9015 snd the Commission shall poss an
ﬂ'ﬂ-ﬁlnm;ilm'ﬂ::umwtmmapﬂindurﬁ
manths from the daie af receipt of spplicaton In
accordance with the provisions of the Act. The
-lhmtrel:mmdsﬂimhrlhumhnﬂmmmm:
lhuumumh;q:ﬂrnrnpmrmlhm Lim=
stipulated, the Commission shall forthwith impase
penmlty which may bc enhanced in C3AE al
profonged defmslt. The relevant Sections 9, 10 end

12 & the Act arg exiracted hereundc:

% Hn person  eRall aiali o SBoheme,
pespairing ussge o walsr & i wiry uther woy wie the
wases, unloss he [ who {i suthorned o dn so by, 4

caraficnts, iusupd undler Seciia 10
B0 CAmy user inwsding in ome wmiet e
uazh for generating of clectrioty shall e
sl @ regmiration certificate aftor dhe eociben af an
ppreemant between (fe user and the Comenivgin uralor
the AT,

§3(1) The regratered wser aasl| be Labic i pay
wakes ta for the wases deawn for ckeeuncity genesation
as per The provissocs of the Aot

F7  Whore sny ot hes copabesied 2
Hydropowsr wcheme, for purpase of geeernton Al
rmi&p.phmmmwntnilln:mm
user ahalh, within & peried of aix montha from the dan
Al commencement of the Ao, apply for registratee
wnder the el aed the Comminaing alwall pass o0 orckr
1w ragister the wsnr withils & pﬂiﬂﬁlﬂrﬂqlhm
the dain of rsesipt of wpplieadion in argnrinmce Wil the
st lecne A e Act

(W Ehe pord ol i w-meatbany |2
fuili 3o af sgaber within nime sdignilusd ke, [
Cignisaarm sl ety ot waliabiE JRALI
whichs mray I e mocobe of pralonimg detsull




P,

G2
- Chapier 4 of the Aot Jlessibes
“Assessment af Water Drawn by User®

1 Section 141 af the Act prowdes for the
procedure (o sssess the water druws, The same
reada as ender

“The Commmsmon shill inetall o couse 8 b=
insalicd flow messuring device withe, the prsases ol
Echame ar al wuch other plase whers the Cummlsion
demma % for purposss &f meesuiring e wesor droem o

EENErEhan oF may adepl any indeoes mieed

dor apspaperent of walcr drasn by e unee *
13 Section [4.2 af the Act providss @a unden
Tl Coremismion may siber inalall or, reguUIm 3

user 1o mstall @ Now mcosuring dover s gor b
apocifications appeoved by the Comimission et his
BrENAaEE oF gt hm locslion or ul aweh other plude 28 The
Commission mey direce snd shercufter adjum Fhe
snpendifure ipsurrsd by swch oser on gl imsalisgion
borrards e Waler T pugpalbis by e ash™

Ly It is the case of the petitnnar that the
respondent neither mstalled any [ow  ineasuring
device within the premises far measurnng the wuter
drawn por had it adopted any alicrnate methed in
megsurng the quantty of water used. and the
respondent neither did prescribe any specification
for adjusting the expenditure focurred by the
petitioner. As such, the impugned notice(s| was
Eszued without complying with the procedure under
Section 14 of the Act. Chapier 5 of the Acl deals
with "Warer Tax® Soction 17.1 of the Acl proscribes
- *The user shall be linble 10 pay the Waler Tx
ineler the Aet gt such rales as the Qovernmend may

L palfication fix in tos behall™ Further. Seciion
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GO

1911} of blae del mandeios ifeol er pEscETEE nl

water drawin by ihe aser for elactriclly gunnrEbis
aibd pompuiation af waich bes therenl  slsgll Le
caprbed mut by the Crrmmission.  Soerbion il
provides that il user shall pay the wulsr (ad an

assessid under aub-sectan | 1]

14 [t in slleged that peither a0y Copmumbssian
was eptablished under the Act nab ks such
Coptmisston computed the fax passd on the water
denwny by e pebtioner, w8 guch, mol only the
impugned notice is bad in the CFE8 af law Jor want
of compliance under Bections 1%, 17 and 19 of the
Act, but alsp fon-mu s the atmoumnls
clnimad under the notics are basels
ori mere slirmises and prENumpsiena-

15| According 1o the petitioner; the EpLaaTILIETH
ar electricily generated [ a Hydro Station

propertionate to the fead’ being difference in the
levels af entry and exit of water conductor ¥yslemm

Hence, the same robumzes of water passing through
Hydzo Turbioes will geneTale more ghectraity in o
High Hend Power Station s compared 12 Hyrdro
siation with Low Hegd, Thus: lmvying waker
hased on volome of water on per cubie meler asis
ndrdumh{sf'head-'iﬁ in fact Jovy of tux on

Aa A gn
alectricily generalion tmalf, Tt is contended that the
of water i s e

Netificarinn providing far levy
pasied griflyouf dise noice and opportanty L bi:

i

/
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-
Wlaia vantprd, B Tuidalidy T PR TN O PTT o R

(e ELNLRT
taafrmeal wepman | e iy iveworie i reeped b, i g
sl

wrrsvccirrnlime s wakb cdfBeT Nl Emgers nms S T
aul i N

B e o dtreimiliames sl dhe provisieas
Thet KA 1.0 trigeasfile ugeeimeaal Tard viwsrzge @i =it
of UL, Govi of Wilpakbeing s ghe peilinn

et

The inrms apel conditiona thersunder wees imin
upon the AHPCL f petitisner by the G, of UF

ant Giove. of Uttarakthand. As per the terms ol thi
there shall et be any Royalty, Tox, Cewm or
pt shall be mpdo hy Hhe

KA
cxpreas  wnlver

any other pasment th

petitioper.  Thus, theme s &0
provided by the Giowt. @l WP and ol ol
Uttnrmkhand o the petitioner under the BIA, which

af them. Any

i @ binding agreement @0 Btk
changes made to the RIA withoutl the expross
consent from the petitioner shall not only amaunl b

the bresch of the terrns of the RIA agrecinent, Luan
of U.P. und Covt ol

alsp the octs of the Govl
ry and

Uniarakhand amount o unilateral, arbitra
thus untenable under the law.  [tis alieged that the

provisions of the At shall not be appliad to the
petitioner and that the petitioner shall not be made
linhle to pay tax or cess: On the other hand, the

waipe FIA envisages 12% power from the Project Lo
et 1 the State of Uitarakhand for free of

far prat

cont, due to usage of water fram the River situaied

in the State of Uttarnkhand As wuch, and
ar poyalty woul] fanbatienl

e s L il 1, CEEG
s sened Thus, the Act becomes iliegal

#

¥ -l'!rrrlhlr‘ 1
mspipiliecahile o [1ITRRN LR MO I HTH}

prel  Arre e
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&
that the impugned oce 18 limhie s b Q,,.

illegal and thr amme shall be uanshod. 11 i allegd
thot the State of Uttarukhond being the party to L
RIA ghisuld not have mads applicoble the proyisaons
of the Act fo the petitiones, as it canmot on one hiad
agreed to not bmpose or exempt through an
agreement (RIA} any tax, ergs o royalty payable by
the petitioner and on the other hand, subsequently
pullify e terma of RI4 withowt caring 1o hanour
the agreement by enacting @ logmlation
appropristing  uch  given  Fight and therchy
demunding tax on water used for gencrating PHwTT.
while it Iz contimsing to enjoy 12% free power from
the Praject under the teyms of the Power Pupchase
Agrecment (PPAJ. This, the siate of Uitarakhand I8
trying to get dethle benefit, which act of the Sute is
nrhnwmdﬂmm:hpup:daﬂumwcmh:
struck down. The acis of the State of Untarakhand
are infringing the fundamental right of the

petitionar. Hence, present wril petition.

18 Counter afedavit has been filed om behali
of respoisdent mos. 1-and 3, s{ating thesein it e
petitioner 15 not entitied for ny relief as the Stale
errmcdat i% pornpetent Lo legislale and change &0
the storage and usage of water Tor generntion ol
elegtricity a3 prr the provisons of the Constifution

of India. 1t las further besmn gtated that in orler 1o
waler TESIUFCEE ffectively. the

ght it necessary o o atll ALs

Crgn

manBge 18
respondent Stat thau

.
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woler femiirees anel msnape @ prepetly w Wi the
g wsrletr cuillict cam e ookl Ta Sy thn

wrsind peaciabeen, malniain them i good crndikne;

fir comelyet urcdlen aivd research; the Art in pueslug

was fromed wiich is in  consanance wilh Eho

Matiannl draft Water Folicy amd Lhe sction plab

Cliting examples af various eountries where walcr
charges from waier Uwers, p-.rumd-rlrﬁmh_-.m
electric projects are being charged at present, it has
mmﬂmmmmhﬂdﬁniw Stote
water policy, aa & first step, the Uttarakhand Water
Managemen!  andd Regulatory  Ack 2013
(Uttarakhand Act no, 24 af 2013 was brought ine
sxistence. The object of which ilself Suggesis thak

tha Act was made to provide for jhe establishment
of the Uttarnichand Water Management  and
Regulatary Autherity bill to regulate water resources
within the State, 1t has further been ainted fhal 4%

Uttarakhend i bles=ed  with abundanl wilar
BOUNCCE

resgurces an due 1o growing demund thene
m:dmhmmrmdmdh-m:uudmth: bt
pﬂtﬂ'ﬂﬂmmwfm'rhcbm:ﬂtutﬂu Stute and the
Hense, "The Uttarakhand Water Tax" on

HNation.
017, came (L0

Eleetricity Generstion  Act,
exigtenee for a specific purpose ol recovering Whage
charges on Water for ‘pencrating lectricity from
srter sources as defined under the Act. It &5 also
stafed that the writ petition filed by the pettanse
hallenging -the provisians of ihe aforesaid Act i
alealuioly on the wrong premisgs and gruunds and

wisibnnd i npitied provisnes ol the Conslifubon




@

of (rdin b b sdisird Gk ai g the paoiins ol
Entey 17 Ukl 1 of the Consiitatan b i, water
thin? ia in any, waier piaeplins, Eription and canals,
drainmge nnd embankments, whier storage and
witee pewer projects are gven in List 1 (State List
subioct 10 the provisons of Eatry 56 of Ll 1 {Unie
List], Eatry 56 of the List | includes regulation and
development of inter-stat rivers and tiver valleys 1
“"mﬂh-ﬂhmwmm
develaipment umdet control of Union W dectared by
parliament by Gw to be expedicnt in fhe pubitie
ierest and uch parliamentary tegulstien araiter

by parliament mﬂﬂEnwﬁ'ﬁﬂm:LlrtHuui
fiver Board Aei, 1536 pronots integrated and
pptmmm aevelopment ol inter-stals siver volievs. It
hmﬂ:hutm:m:nwm:md.mh
eapert bedizs in irrigations, gl=carcal Exginvering.
Fload contea! Navigatian, Wabsr cociRErvation. Thess
biodies are 1o be arvisory Dodien and thair fumnction
i by mdviie the ginte Cevernment id regard b L
developrment wnd regulatien of ixler-S1ale riwers anl
m-ﬂrﬂllzjrhhlnlhplr;mlﬂ:huﬂ.hu:m'uhmuj
£ of List-], the 1inien Goverrameny bus o pUWET 8
iequalnng oo chitrge &€ sxrlff an wsage of wales far
e uf electricity Erom the BECHE of nastural
B I e L fromm saiby 36 of sk
wcijisin TEAY POOOEE paloe ships D prevenl [lowste
it Ll W s gy CANE o o Lasdel
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which apeaks of ahipping and navigetion of inbard
m- decinred By parlisment 10 e matinnal
water ways o pegards o mechanical prapclied
wvessels, Thercfore, it is evident from Lhe aloresnirl
diseussion ihal ‘State Govwrament 18 aosshaiely
competent to legisiate on charges on USRS of wates
for gemaration of electricity  from natural  wider
escurces sitauted within the werritoey of the Stale
Government. In paragraph-33 af
I.ﬁﬂt'l'ltllhmh-HHﬂm'lﬂdu\ll the
Govermar of Urtarakhantd hnd given msaent to the
regisiation of the said Ast, 3012 passed iy the state
leglelature using his digeretionary  pawEr treder
Article 200 & 16342) of the Constitibon al Ineii,
hepee the viclation of Article 246 of the Constitution
dmm{mumm:mtwlthﬂﬂﬂ“‘
matter which 18 spummerated in list T fumon lind] OF

list 11 [concurrent Has)

the counied
Han e

In the sojoinder alfidawit, ol af the
avETTHEILE e in the wek petitinn Are pedieratod
{t i5 stated that the eotry =5 of List | exclosively
il 1 legaskale all issucn

prmpawerd the Uipan of Ir
stale tivers anil any enroat by

i7l

pertainug 10 wfes
the State Legisheture 18 considered to be an

rlal law and m trmnagrension ol power al the
5 i uriversally

EXLTI:

perrtns
oerned Bl Legislnture. 11
REayer  Ganges originates - from
Gangotr and TR sulimerges in Hay of Bengul it

flows thrtgh Ao paly Unarakhand [;at alsn passrd
se of [P, Bihar-and West Bengsl.

(M1

koo fact that

(heowgh the Stas
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G

il flened Imgmed counsel for the paross ol
perussd the enties mnteril availshle an feesel

19} The issues which arise for consideration
of this Court are formulated as under:

m Whether the Bmze of Uritmralthanil had

leginlutive compelence to levy Lax. & L

fiiy Impogned emaciment ARt tax cannot be
placed in Entry 17 of List 11 of the Seventh
Seheduie of the Censtitution of [ndan am it 1S
a generpl entry and will not sustain the Lax
taw; Entry l‘r'uﬂh:r.;‘.uﬂluﬂumdd'mrﬂ'm
woeds o say” and docs ned postulate o law
ar a Lax
Entsy l?nfunﬂintuhjmwmrryﬁﬁ ol
List L The subject of inter state falls within
the oiciugive dommn af the Upion. Rives
Cangn i& B0 {fiper state F1vet, therefore, il 18
entizely within the exclusive domain of he
Lh:dmim-durE'.r!LryEﬁ of List ] omd hence the
iate cannot impose tax on inter afats rives
water,
Gines the tithe of the Act I8 *rtarakhand
Water Tax on Electriclty Oeneration Ast,
En-]i'[l.b:m:titndﬂmtlnﬂ |2 of the

impugned Acl spenks of WX on generation of

elactricity
Whether the impugned Acl imposing waler
bt is it by Article 288[2) of Conabituing

tecause of lack of consent of the president of

(i}

E [




a0y

il

i

i)

D

Whether the Hotification 151 wnder Section
1711] of the impugned Act fmng the male af
ll:u.pﬂ'nd:i:mﬁnrn!'m:r used n
geerabion of electriclly i3 R ecqually
fmvalid s mandated under Article 29842 of
the Cenabitution?

Whether the mmpugnsd -Act is mals fade or &
eolourmble exerciss of SumiE's legisintive
powers. The KA or otheswiaz signed by 1he
petitioner prioe to the commencement af the
Kl amoumts o betrayal of the Act?

Whether there is promiasory estoppol agaitat
the State In view < the fsct that they have
mgresd not te levy any glargea ar LK a8
stipulated in RIA7 Had the stite has powed
hnhvpu:unpnuﬂhﬁ.'nlﬂm'idla',m
noi?

s the |mmalsthon of the few mEETINSE
dievice i1 absolatelr noceasary o meanurng
wairr fow for the parposes of laation?

Befare proceeding further, it wauld be apt

n reproducs heran the delinltions contamed in
Chapter 1 of the Act, The same are oxRracied
hereapsder;

higlaibess 2 In these rules, anleas Micde 23

arthisg repuzmant in fhi sabme 67 Gnice o

ey “Apt” moe the Unambkhand Warer Tai
af Elecixisy Grsevathm Act, 3013

i “Costanlsgion” mesns Ucorakhaed Staic
Coinrbgsen e Water Tox on Eectncy
[tenwraninn eniatiisked upder ooutdon 31
=l vhet At

i Elecitigity™  means  Eigrncal  S6gy
pennrased b way al wases deve Do any




L]

Al

i

@

water saunce flmwing within e ey o
the Basls;

“Gowgrnenenl®  meons  Dasvmment sl
Uianrakhand;
—wotificition” mfans & fakilalee
pabiliat=ed i Ehe Gapoite of the Binte, snd
Fhe fterem “meufy” shall bo consirusd

Ciepasimien ¥
pceny sie, drewiid wmisF o wny athct
intharity guthoriied upeter hapber =11 af

the very outset, Mr. Gourab Basnerjl

Wr. V. Kohli, Mr. Mchan Parssaran, Mr. Arvind
Vashistha, Mr. D.5. Paini, learned Senior Counsel
appearing on behall of the petitioners and Mr.
Adityn Singh, learned poinsel in the batch al writ
petitions would supmit tRal i the impugned Act
does ot fall within any of the entsies in List i1, then
the same ia wltra vires the Constitution and beyond
the legisiative competence of t State They drow
itenition of this Court towards Entry 17 ol the Linl
i, wiieh rrssids an wnder

s= Wier, Ehak ih B0y, SR EgTHieL Al

amwils fratmage and eiEbnrdmEnE, WM
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v
S e sk Ee gEEE palepei @ BBl iFug
Papiges Wi galf Liwad B~

aladd I be Gither nudmgtieed gt Uas olderd

wEred sl B vl s e il peie fasw e Ul

sruEed ta ana flyes it endlEr oy Irgeiiaraad & it

frgnlative prmpeiemce b the Saate 25 fremy wuehoa

Man Then said entry s 0 gEneral ontey eelicing

thia subiject ssctes Pwafs and T T L LCTREE L

el e taxingt eptr’ and et jink e oy

I b ]

sidlinriy i rhe Grhie Im

cesRlTmpte iange of Water

#efimpoe m placetd un the paekmient ol
Caodrt ) Hoters [ndustries Ltd,
jad juelraent e

<£3)
Hemlie Apex
enza?, Parn 31, subepora 3 oot sl

emtracted hermiandar

Eil Texation o sunnedeed 8 e @ rhmtpned
rmatier for prurposes of Jogialotie rompcienee, These |5
o distinrfien mide  BeEtwmon peqraul  nbigoeds g
foginlazion and Gazatin® The gehend uuajocts off
irpisiation arr deult with in bhc ETE o cALAoE afs
pover of BRiaton i @ separale goup, The pater i
thx canfot te FEdueted fram & gl legialative =nLry

i i ancilin T e

i Further refiance has Deen piaced o0

paragmph o, 743 of Nesoram's vase, wheren o

hiat been held 25 under

=Td|] Tazatiun im0 inieried o O comprisd
angect in which it might on an extentded
segmiced ap inoiudel bt 1% sFenied ak
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o eliuemed  piatier dur
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= Piragraph fiss. 75, 76 and 100 of ihe
Kestram's cas= are alse relied upon. The same read

| E undar;
| “75  Refrrmg m MY SundarEramer & Do
i Vi Bk o AF., AR (0GR SO #66; Sabynssshi
Mukharji, J fan Hix Lordship then wan] spealang for Al
cut of the seven .Judges consututing the Banch &
Synthetics asd Chomicals Led, 17 heid that undor 12
constitutionsl scheme of divislan of pywyie i the
Aeventh Sehoduale, thers are separaic prlcien periAing
k- ianstion ot wiher ews A& (na oennet be devied
under o genernl eoly
T, The sbowsaid princiges eantinue to kol
thie fickd asud have beon Inllowsd in sassa aflor 4308
100, Articde 268 mandaics = po lax ahall be
Gvied or enliemod orespt by suthedty of law. The
geheme of the Seventh Schedule revculs an cafmuagive
: cansidernlaby

etigmerntion  of  feglslative aubjocls,
fovernment of [ndia ACL

eciyalye power on

[ regpect En ANy malier not prumerated in (he Concufrent
i Ligt or the State Last. Al the same Hme, | prav
such residuary power shall include the power af making
law impoding o W oot menboned in gither of thoas
poser I tax is clearly

ary
Raim, Ji i, ehise, clesr that ifany
the same wauld not e gvailablc o

mentizaed in List [,

ke eweretecd by Parlinment based on ithe assumption af

roeiduary pover.  The geven-fudpe Bench in Unwan af

{adis Vi Horbhajos Bi Dhbiitan, [1971] 3 SCC 779
ihat ihe power a loginlite 10

fuled, by o muagsorigy af d4:3,
mulier docs nod GRrTy Etih il a ower o

respest al @
impase A tan uder our gonsliiatinnal scheme-..."

%) o the strength of Kesoram's judgment,

it |5 submitted that in para 76 of the judgment,
Hon'ble Supreme Court has categorically held that

sald principle continues (o hold the feld

the abxre
i1 hes

and has been followed In case after cos

been ootegorcally held that @ tax cannot be levied

mler i peneral entry. o regard Lo the validity of

(e Act. imuch less, EOtoos 17 and 18 of Last 1ot
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huhm.mﬁmm:h:muiumpmrd
entsles and rvo tao whatsoever can be levied under 8
general  entry, in view of ihe authoriiotivg
promouncement of the Hon'ble Supreme Court i
Kesoram's judgment.

ol The next contention af learned Seniar
Counsel appeasing on behall of the poitioners 18
Ihltlh!uuurmwt:updmuﬂrmum
muiuw,umdund'wllutmwh
Schedule to the' Constriution The same read 08
under:

Hﬁuwm-:!mm
4. gunie iy respéct of agriculturol
s

a5, Taoe on wnd und trslldingh”

28 It i contended that prearding ko Uhe
sigte, Eniries 46 and 40 pelate to “land” and rchude
nmrrﬂiiﬂﬂll?ﬂtﬂhh"ﬂﬂlm'fﬂmﬂmtru
part af land mnd that the expression “land® shinabd
mmﬁw:mnmﬁ,muﬂude waier stored an land

o Tiprwkngg ever nnd ©

L Purther plaimy relianoe o0 Kesoram's
jedgmant. teared Seninr Coansel would submit
viat in said jodgmens, Honbie Supreme Coasrt as

o ctdaed (e Seop ORE EMDL of the nxproRsan
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Tanel” wsd jo Eniry 44 of List 11 Pariagrapts s, 34

of sudid judginent {n exorocied leresncor

‘44 in Amsst Cemmbrsioner of Usban Lapd
Taxt® by thr erposs of Bitrcting the appiesbiiy o
Entry 49 in List 11, 30 an b0 cever Uae impagned lory of
itna nf lends asd bundings, 1he Conaliduton Beneh
Inkl down tedn teis, namely | (0 Uhab sueh bl %
dlrrtuﬂlrgﬂ-tunnhmhmuuddlnp.ummlﬂmu
hiears @ deSnlts relatinn 1o /L Ones thews teals v
Hﬁiﬁld.nmnp:nrm-!h:iuuuglu‘llur:.fwlhu
Wimmwmpumumlidﬂur
ﬂlﬂuﬂulmnrm:hﬂhlﬂrthuluhmfw
delermming the mcidehice of by Miercly, on aosouT
al such mmﬂmmmm-mumsum
Legislature carnol be accaed of having eAermochod
upon Entry 86, BT or M8 af Lim | Ensry 8. in L |
procpeds sm (he principles of aggrepatisi urs} s in
wwlhzmﬁ'dmr1ﬂmnf-ﬂllmnﬂh 1
ummwﬂmmmzlmmwﬂmwfﬂ'
m-rpurpq-urunuimwﬂ.r[r.mﬂinhiﬂll
ﬁmimmﬁ:{mﬁnﬂ;ﬂzumﬂiluﬂ:ﬂm

used i Enlry 4% in List 1 The leiry af tax,
nldahwduﬂmlrlmﬁiiumhpfﬂmmﬂm
_'ﬂtuhbﬂW:umlnhM,mhddmh:m
ﬁuﬁnp&mimmwmm-wm
irgmching spen Entry B& @ List 1, S i the vicw EIRED
hrunlhucmmmhnﬂrmhm:lhﬂﬁmhnmwn
HEHILM.WMWHHHD'NIMJEMT
EﬂtmmmmmrJMkwmput-
pit= on  jands and - buddings an - approgriabely
ndersiood bul rather & L2 on capital valug, was

iy On the strength of Assth Commisgionar af
Prben Land Tox's jodgment as eiterated
Fesnrum's cage, it b5 stated ghat the tmpuagned 0 s
pet tirectly imposed on land {for example, proporty
fax | minieipal tax] and i docs ot beas & defizite
relatianahip @ lamd, e, it has no nexus 1o the
(el “Thereore, the tnipugned tax el I any
prrpiely ol bmemmabicn e praieghbdi to Entry 4% 0l

it M
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B It is cortended that Entcy 48 of List 1 s
alsc wholly irrelevant im the context of prosent casc
and cannot ot all be the source of power because
the said entry perinins to Estate Duty i reapect of
agriculture lands.

32 Learned Semioe Counsel arguing i
mmﬂar&u:rﬂurﬁﬂﬂ,rdi!ﬂum““

judgment of Honbie Supeeme Court & India
Caments Ltd.™ and would submit that the temm

Tand revenue” hids hrm;mhp:-mlmmﬂr:xp]mﬂ
wamhhpﬂiﬂmdﬂ o ik
jadgment s under

ihen was ol ibe Andhes Friceal High
aliting in o Deviskan erieh shwerwd Thal no fund
geeepur fet paiaed in the pgmpnyiie Hiaig il Madran
pger Bl il rywieme Sywisl pver Treen ealubdistad by
iegmimise emariment. The jesenind Judpr al pupe 300
of ghe repan absenes thun n the i ATy,
ymreiges Tued 0 grorie of thor prosmpillve gl
cEalmed w shapc of U produs al nll esiithebed lind
it e Tajabhagam’ m by any ul the various @her
raipeaes, il bt o) thes yhane v e cameEked
ey wnlue Frism Limat b e, arvnndisgg, 10 gt will
and sleanirr.”

Al b s, tewewer. gleal i ooee a porsl of
sevmiaics, laied Frwnie i IR fin aquingil o
riplACee e ol B I prodsee of land o
shicl e Ting ot @y, entilsd 1

repriis”
1 Oip the wiremgth of (et femEt Lty
T ol b prtsed Sasnr Crmmnsl 5o ar] sulenal
Higy el soERud @ongl K Fodaled Y AR
pEnpleer-and i WREE LR 5 sppalutid i
= wres] 08 (o ool @b

pheare of [he »OETEED 9
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(tEi;
trwliliinlly opnsbertorsd amel on ey Bl ||Fl'-.u-. ‘-,.1
Vol B e il Qi sl mv et piltion rd
beoeill derivedd e lmnel.  They warkl fupifes
mittnmil thot thern in no consaempliod il satsr mt ol
in the present case. Water iz merely used far Hae
purpess of feoding the same infn prOerilnrs, wiirh
produce electricity nnd |3 thereafter fol downsiream,
witheut using it in any manner. W i vehemently
arguedl that in the ahsence of any consumption of

woler, there cennat be poy tax or CEGR OF WSE )

water

24) Per Contra, Mr. Dinests Dwivedi, leamed
Sersior Counsel appearing on behall ol the Siete
pinced reliance on the filfowing judgments i order
18 huttresa hin submission that the word o’ is
very wads mad includes everything sbove of bekow

the surlace:

1] Bagi Boland Sugar Co Ld  Rempur Vi
bunieips] Board, Pamgar, AR |52 Aflshabad

]

fii} Hizars Sugar Pactory Ll Vs Cily sunicipaity.
AlR 15EE AP ¥

il EE-Rehchand Mobets Spennmg and Weating
M Lel. S Siats of Masarsshim, 1158871 5 8CC
12

i Eenvchagur Industral Casggratie Seciely LiE ¥s
Compatzpd  Authary, @ &  Memml Gas
Camemirasn G arether, [£997] 3 BoC a3

'] Bkl Cvrresein Ll B onedben VA yaie af Tomnl
Mnib, (109N | BET 13

fuil yiar oo Ditew 0k othoie Ve lisdisn AdumeEnin
Pirigiany W nCheTn, [T R BCT

5 iy B ok, T Thrsl spusiiidioni i 0TS il

wilh pejisiel i the Compeimos o the lepesbinere

wrooiuilie 10 Eanby 1T ol Leat 1wl Bl Akl

A

Addl, Ganarsl {Commarciall
Fradindh ffEm , Wi
mmmﬁm
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Sehedule 1o fhe Coastifution of Indss, any lnw ol
legislative competence 1a to be decided anly of fwi
ground and nenc else The fivat ground is that it
st be it the legislutive competence of the State
mnke that law under Atticke 246 of the Canstitution:
The secand ground in it has to be cnty of legisiative
wﬂﬁwﬁﬂﬂhnﬂuﬂwm right or any
gther express provision of the conatitutian.  THE
third gound is lHmitation -« by the
Gﬂumuuﬁmm.ﬂ.rﬂdt!ﬂ-ﬂlndsﬁhuﬂ 192,
Article 245 of Canstitution of Indin speaks abmt the
extent of lows made by Parlinsmen and &Y the
Legislatures of States. Etu}tlmlrmﬂ:llmdunhl
there §s unressonabicnedd the [power af the
legislature coild ot be reatricted. in State of AT
huﬂm“ﬂ:ﬂp‘lﬂlhm-ﬂnﬁ-n .
-'lp::;ﬂuuﬂhﬂﬂeﬂ uulﬂupﬂ-\:rannﬂjtmm1ﬂr
for that matter, ihe State Legialatures is sestricted
ways .thwmdl:hy?prﬂmmwth:
struck down by oauris of w0
grounds and e grounds alone, vz, 1) lack of
jegislnine competente ated (2] wialation af uny al the

fundamental rights gasrantesd i pare Il of the
or of any ofhor constinitianal

in two
1=pllll|.'|.1l:'#ﬂ.l1h:

i ELEL AT
here fa no third graund.

il i
T The wery pramise thal the unpugned Lax
1 an peacration al electricity i abschately frourTEet.

peme levisd 9o the sctiwity of
gl tle keus AATLIE of the tux in
fu" ltis

e W WK £
*dirynzng wiElel”

fhgt if & @m HAUEr ety DF SEER 9
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atcataedd ap the ity ol waler el e ded ok
the unids of chactricay qrarateel e ke dnkpes (|
s 58 o coneermnd, hath flid onbres wne. seneTE
repulntary entries that o par coumtenancr 1AL
They also cannat rostrict the pawer of fie Slate 1o
lax the *wsape of wuter” which falls under List 11
Le., State list, Both these entries do siol relate 10
tnxmtinn being non-ligng Fnities Sa far ay Eadry
57 it toncorned, the impugned th b o dircctly
trctable to Esties 17, [N, 45 3%, 50 of L Mool
Sovemith Sehedule to the Constitutinng and oty OF
han mn fre bere,  Simibarky, Enfry 48 uf Lisd [l
bemg 0 non-laming entry oc Loag @ generil
repuietory enty, s bardly relevand frar mither
imposing & o uF Umiting the pawne of the SEk T
fax *usage of waler [rom 5o sgurce”. 1o L cun be
\esind undee it: The taxing power @ thin sasc i
|y wnater tax ean be inferved Fom Entres 17, 1B
45 40 ard 50. 1f these are read pollsctively then
shere is amgle power in the Steies 16 TAX use al
sater by the petitioners jor gencraling alecinivsty
Fiy s, thie Stake af Utiarskhand docs have leginliiie

i ampetence b Javy Ba

17 Learmisd Sepior Caunnis SPpHlEing firf the

setitpotier AHPUL drew whention ol thes Lot

il il Tty of e Aeros Whiler Tas on

gty Demranen” . Hie woald aiilme FEHE T

il ) mAiy 1 TRV R A e i A e ali i
i

i fomeaton o ety aiianl piil e wado il

liwewts far auy wlliry pRifjErs Jik astlywr wirpidn, Bl
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W cun be levied usder the impugpied Act only when
the drawl of water resuls in gemeration of
clectricity. [f is contended that the inpugned Act
levies tax an ganeration of electricity which is
merely dressed up aa water tax under the mpugned
Act. Therefore, from a bare perusal af the impugned
Act along with its Statement of Obgeces and
Rensons, it becomes ciear that the impugned Al i
Fiﬂllndmhunmhlu:m-nﬂlﬂ'ulﬂdﬁf
sgroerition of electricity” and s bob & = 00
swater”. |t s contended that the tax o gensralian
ﬂﬂmuﬁwuhmwnm.sa,mmwu
List 1 and therefops, Stawe Leginlature 8
wmmmrmwmuﬁdurthrﬁnlmupﬂ
thet Baty 7 of List [ doss net muthariss ©F
m-ﬂu&mmm}Mtﬂmunﬂ
walr. Lenried Senlor Catnsel placed reliance. On
&ujmm:dmmuﬂmw:mm
|mmn.wwﬂmm5mmm
Wmﬂm‘.mmummmnhur
un:fju:l;m:nrhl:mﬂruhmltumnm:Mum
ﬂﬂumirmtmmbﬂﬁuurﬂnﬂhlme
mmmderur:hzhgimML Rotker,
the present mmpost is ol & directly oo [Bnd b
mr.q:llu.'lrﬁhjlﬂ!t{'.m!uiumﬂmﬂhmuﬂ
declgion In Stae of Wesl Pengal ¥a Resorim
frelntries, (2004 13 500 201 B waisld Furiber

aiibmit tiat tax not being on land but purpartedly
[ally feul of the ratio of the said jodgreent
slak il fax s £ wES

o wabef,

Thiss, even i 18 be assimed

surh ot @S2 . lang e Entrr 4% of List i
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I i conteisded that thary bs so spoeific cniry which
cxpressly emproarera Lhe Siaie of ey fa3 O “wiler
fur une of water despite n peneral Bntry, the State
cannot deriwy the same by broadly mierpreling
ather entries for bxation of “Land” and “Mnerils”
and by drawing inference from the definisions g
tn thess terms under varigus oiher a3, to BrRg
waler A on wader usage in ke lu,l!hh‘l'ﬂ
compelency,

3y Per cintra, Mr. Dinesty Bevecli. jearnci
Senlor Crounsel appearing an behall of the
respondent State would sutimit thul the incidenss of
g under the impugned At is rawl af wates' and
genemtion of electricity i3 ® separats  and
subsecuient activity which has nothmg to da with
the impugred Act. Tt is contended thil She BanIre
mﬂmmﬂ'dlhlﬂy,u:pimmdmhunﬂ.
the maxable cvent or the incidence ol the Lax can
mﬂhmhmﬁqmwulmlz. Bection
2], g} and ) read with Sections 4, 5. 8,9 1012,
14 17, 14, 19 & 255 cearly show thai the Tax I5 0
relstinn to “wnter dramm [ user for the gencriason of
elntricity”. Ward “lc” igeed o Jections ), 4, 5
I, 12, 14, 14 and 19 between the phrase “waler
A by the user® and “generstion of plestricity”
tlrnrly nhwn that the by s an tee activity of
drwwing o water for i veeT, *Far genération af
nlectraciry” ondy denndes that only such user ol Wil
s 2w e Mool wehiltly b op elestrivity peneoaion, Lnel

it v | o wde Elawn of used e Haomenl

Il £




&
waler b deaen the tax i devied, 1115 0 tag primsanly
ot the uher fia drawing wwler fram ang saine
HouIte under Seetion by The subjoct maiter &f
the L i th "user of water” which & resortes] o for
eleciricity generation but the incidence of tax falls
eaily an the drewmp of water and ot Use grnssation
of aleetricity. 11 is conlended that o the tak was on
Hrrfﬂhll:iq.' peneraiion then ihe appreprade MensLee
of tax would be on “units of =lestricity grneraied”
anel not n “paise per eubiie meter of water drwn’
Thun, the el ol the petisaners that the i i3 00
‘electricity genembon’ @ whally noorril Me
would further wubmit that the Enlries relied upan
by the pelitianers, ie, Entres 5, 54, 53 and U7 wl
List | L& abgw that tax gn generstion ol plodtristy
falls om thess Entsses of Liat | and, therefore, the
Stabe kas no legialative competence 18 ptnlly
bapei=s,

39 It ia true thot the eature and chasacier of
the lewy, its plth and subEERCE, tlse raxable eveni ar
the incidencs of the tax can ondy be peen by reading
dee law as o whole. The doctrine of pah and
wiitmnee ahall sucely be applesd wiile uscertaning
thee ronctsne-nad charmeter of the ley. The Court has
i, Jarit 6t the suhstanees of the marter, The gacitme
of patli zndd nubyience is oomEEMES expresed 10
popmee ol escerimdning the clusmiet W
jifialatinn, The came given by the Farginlatuare i b

sz s el Begeed nsiad be bumk tir b

iy
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mlhlm,ujumﬂbjﬂudﬂﬂwlﬂl
'“F"lﬂem.‘:luﬂhmm

0 M Mdia Singh, lewrned  couned
Mmm:pwmw.m”ﬂm
Power Lid, wouldl subenit that water being mineral is
new cantrolied by Mines and Minerals Regulstion
Mmﬂmﬁ:mmmﬂmﬂ.t
regulatory entry. Thus, the Stic hus nb powss to
tox the minerals under the Act.

1) In the opinion of thia Court, since Entry
54 of List | of the Seventh Schedule to the
Conatitution = & regulatory entry and not o @XINE
eniry, therefore, the said enbry cannct résivcl the
pewer of the Stabe to lax "lnd of mimeral” under
Entries 43 and 80 af List I1

L i Lesrned Sesune Coonsel sppsaring on
behialdl of the respondent State would further sithmif
that Emtries 48 and 49 relate to Jand’ end mnchuee
Eﬁﬁ"ﬂ'l.ln.l ibore or below the surface and waler s
part of lznd and that the expression Tand” should be
widely carmstrucd, 10 imsiude waber sfonad of Inod or
Ouwap ever lend, Placwng relinnce an te podposen
if Honbde Supreme Court in lehehapar Industries
Cooperalive Seclety Ltd'", il is sobmibed that
waler i covessd undss the delindtion of mineyal aml,
trerefore, fhe Smee can  demne  kgalalve

CONITHHEA S 10 W 1R ot wiabey [roen Entny % of
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Lest I ol the Seventh Scheduie to the Constibution af

Industries' judgmens are extracted hereundes:

“IT, It view of the wmilubility of right o
down pipelines for tranaporing a “muocral” aiser
umendment of the Act, the respondents con gally

dewn the pipeiines the land i guealion or
Hﬂﬂﬂwﬁhﬂuﬂnn’p:m:ﬂwﬂl

LK 1]

|8, The dchinition of “mensrals’ which we hoe
already quoted abave would indioise that the measing
given 1o it in the Mines Act. 1952 in 15 apply here alw
on the busis of chwsc principle of Legishation by
Hﬂ:ﬂm’u:hmrpn‘ﬂﬂﬁﬂﬂlﬂllllwmdhﬂ_ﬂ
ndwtudktht-hm‘mmn:nn#ml'ﬂi
mmmdmmﬂm carlier
Act inte the lxer. The provisins so incorporsied
bocome pers and parcel of the laer Azt aa if they had
beet Bodily trensposcd @i L

19 On iks principk the  defimities ol
*mjineeals” @8 Bt out in the Wines Act, 1953 shalf bo
deemed Lo have been bodily fified snd incorporated
bt this Aol We have, therelone. (o ook o (hat ACL 10
Emd out (ke brue mesmng of the word “minerals” which
i defimed in Section () as under

=364 ‘mineraly’ ineasm ol subsonces whith
ram b abiAined free the eanh by mising, dygme
drilling, dredging, hydreuliciomg, quarryng or by any
piher operation and inciudes mmicral gils fwhich e
parn inchude naturs! gasand petroleum]

21 The definitkes  would  indicaie  that
#ninreuls® ase pubstunces which <if be shmined fnos
the sarth by reploping. differct seehnmeal devices
mdlimied i ke Sefisstien, aumcly, *minicg disng
driling. “riging, hedraulicking, guerrping”.  Thess
woty ore GpBuwed by e words by ey sthor
ogistion”. in ncosal of the aeinity of e werts
with ik previsan worde namely, mmimg dYpne.
drifimg, e, By have w0 be undersiood i the sme
sensr gmi. fherelze, (F “minorai® oee olinined. irom

sarils e amp ather spemtlms” sl aperaton shood
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I an ujeratan oakin b W e R L]
vl i i dgging, ddriflag o Al
tigeinnd bl o (b ddéfinitanin p B ks vl et
selmbancs wheli can do nbiwinetl [rem i sefth
wlyich inedirnin fhasl e “minetaly” seel mol neossenly
b eabetiiest i ihe ark ne e deej demeaih s
it ol fl eh Thes may be availalis enhe s
the wurfacr o (ke caril o7 duen |t il ke
“mneral n wrailnble e ife saifare, the apesniil
which would obveously be empleved woild hl.;
dredging muamang or hydewulicking or sy 8
imilar ipemben, The defmtan threofors, 18 V=TE
wisle I v bt i splle =f i snide tannAtalinn FAEY
matislinher whisl s be st Imen eanh wauld not
e el

93 Bl il sor miliierotran ll'l:.ﬂ'l"i:‘fﬂ:':':;
wielly Bepcath the surfues of tre Al &
wlider WET*:F iyl 1he gl Himis withnu®

purning sy definel caurss Al hzsmal (pemalnling

. . This
lebt immevahie body, sn @ welanrrasein ek
waler e be obisimed enly by the jevessa of I:H"lg
wiich, weeunfing i Chambers  Dhrimnary - o
inchudes *Barng’

o4 o, I i 4 0 wubuueie adech sun be
Ghinined b the gaAl By she geooms of deilling 1t
WM mmetiigy B witun the tefinitien of
“Wingeal st oul and peeet m thi Aci B

e Buileys Blementd of Miserslogs, M5
o by WO HEAD, FHE. Probosi
Emerius of in the laperia] Culigge of Hemnoe
anid Tochnolegy ond the Uniendiy of London,
"Migeral” by rfeed g Leder

i

A miveam] b ow substeeny boveng o dedmie
phemiogl  compositinh el adume

preesise .

25, On the bass 5f this defiicim, Rt hd:-
“Auuin, werr, Baew and i tdds wirhin the defisntios
s Duy arc nanmolly DOCUMTETR  DoagEnOoL
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Entry 49 of List 1l of the Seventh Schedule to the

Constitution of India.

45) Mr. Mohan Parasaran, learned Semot
Counsel appearg on behall of petitioner Tehr
Hydro Development Corporation  India Ltd.

highlighted various provisions of the Act as under:

46) geetionn 2(i) of the Act, defines “Waler
Tax" as “the rate levied or charged for water drawn

for generation of electricity and fixed under this

Act”.

47) Section 2(f) defines the term ‘user' as any
person, Eroup of persons, local body, Government
Department, company, corporation, spciety el
drawing water or ey other authonty authonzed
under Chapter 1 ol the Act to avail the [acility 1o
draw water from any SOUFCE for generation of

electricity.

48) Seetion 10 speaks aboul - User entitled
to use waler [non-consumptive use] for generation
of clectricity shall be issued a Registralion
Certilicate after exccution of an agreement between

ihe user and the Commission under the Act.

449 Section 12(1) of the Act is the charging

sectiom. The same reads as under:
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the legislative competence of the State, In so far as
the argument of learned Scnior Counsel for the
AHPCL as well as learned Senior Counsel for UPPCL
is concerned, detailed observations have been made
while discussing the facts and law in this regard in
the body of this judgment and it has been held that
the action of the State Government in enacting the
Act is not barred by the principle of promissory
estoppel. In so far the legislative competence of the
State is concerned, the contention of the petitioners
iz that it does not give any authority in view of
Article 288 of the Constitution of India.

73l Article 200 of the Constitution of India

provides as under-

Ao Aasent to Bills, -When a Bill has been
passecd by the Legislative Assembly of o State or, in the
case of a State having a Legislative Council, has been
pasaed by both Houses of the Legislature of the Stats,
it shall be presented to the Governor and the Governor
shall declare either that he assents to the Bill or that
he withholds assent thercfrom or that he reserves the
Bill for the consideration of the President

Provided thal the Governor may, @5 s0oh 65
possible after the presentation to him of the Bill for
assent, return the Bill if it is not a Money Bill together
with & message requesting that the House or [{nises
will reconsider the Bill or any specilied provistons
thereof and, in particuler, will consitder the desira biliLy
of introducing any such amendments ms he may
recommend in his message and, when a Bill 18 =0
seturned, the House or Houses shall reconsidot the
Bill accordingly, and if the Bill ia posscd again by the
House or Houses with or without amendment and
presented to the Governor {or assenl, the Goavernor
shall not withhold assent thersfrom!

Provided further that the Governor shall not
agsent o, but shall reserve for the conswderaton of the
President, any Bill which in the opimion of the
Oevernor would, i it became law, 50 derogote fream Lhe
powers of the High Court-as o endanger the posinon
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IN THE HON'BLE HIGH COURT OF 11 e dNDLAT
HAINTTAL

wrrT PETITION No.[5. 7. OF 2016 (M5
fUnder Article 236 of the Corstibitinn of Indial

a{mm*mmmﬂﬂu

THDC Indis Ltd through s CMD, having fs Office &
Pragatipuram, Rishikesk Pehmdun

L
VERSUS
1. Susne of Unarakhand al% | | &
The Chiel Secretary : A5 T
xape of Uraraihand s '5#:_ i
g Ulraknand Jal Ssnsthan, ' o Sl
{;‘ﬂ o Thraugh its Manaping DeErsclon, o=
L ﬂ( xate of Uttaraihand R,
'&'&" 3. Sacrstury, Department of |rrigatian,
[ . Seale of Uttarakiand
b Secratary, Departmenst of Indutine
I 7 Sutzd'tﬂnr-lkm.n!
ﬁ{l e ) Gacretary, Depariment of EneTgr.
"‘J-' v mxabe ol Unarakhand
i .. Reapandents
""1?3";_:!_-"' The Jecrasary Luﬁmnnﬂm'ldmdh
£ pfanietry af PoweEr, Government of [ndia
v Sharam Shakt Bl purm=t, Foall BIAE
Hew Dethi - 110 001
., Proforma Respondent
Tu,
the Hon'ble the Chiel Jusles and his oflyer comparion
Juitges of the afaresand Coir
P The humbie pelitisn of {he abowe mansed pesizioncrs st
1 - 1 D fulty showeth a8 under.
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Advocate Name:- Shobhit Saharia

Copying fee: 36/-

Date on which Date of the i Date of

application is made posting notice delivery

for copy on notics | of copy
board |

accompanied by the
requisitestamp _ | 1 ——
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IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL

STAY APPLICATION NO.oicrimenes iOF 2621
slinder Saction 13 ol CPLD
™
SPECIAL APPEAL NO..... T 2021
il ‘male Chapiter 11T Rl § 8 e Sl {-vart Aubesl

DISTRFCT: TERRI GARHWAL

THDC Indie Lid. Thregh i CMD, Ciage Bt Prage e,

Eibileb-23 200, Lmakhoesd.

Verum

Lpapg oif U'tawalchond and albers
Respandezty

To
The Hen'ble Ol Justice and his athér capaesan Judges ol the

afreiud ciie.
:ﬂiumuﬂmlmdw sppellanty’ applicans i@ m0s

respectfislfy shorweth an inder

{., Tihat (b Sall fiits oo covommtEnses 2ave besn ammeed i the meme af
aconmpamng appesf mchading e grmandy, whtich sall form part of
ihis fyppitacamnn and if 15 praved fhat the seme may very Kindly be nad
xo purt o the presem Say Agplication and the same ane nol being
shpegti o The sake wl bevvity

'9}: {hu prama G cne ond balunog of ponveTosade |+ o {armr ol ta

Pegnl il
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IN THE HON'BLE HIGH COURT OF UTTARAKHAND
AT NAINITAL
AFFIDAVIT
N
STAY APPLICATION NO...ooe ...OF 2021

{Under Section 151 el CRL)
N

SPECIAL APPEAL NO.cooovens o721
(Lindir Chapter P11 Rule § 0 the High Ciurt Ruted)
BISTRICT:- TEHRI GARHWAL

THOC Indis Lid, theough & WD, Gunga Beawan. Pregaligsam,

veanie Appellant

Affdayit of Mukesh Kumar Werma

Apedaboul 55 years,
Sia Late Sh Ramrishna Verma,
precently posied as Addl. Ceneral Maager

(Commercial dept.), THDCIL, Rishkesh

Depanent

!I | Wi & .:l {]’l"l
I Al the deponent above samed do herety solmnly affiemed and
aigfe of Dt as inder:=

| The the deponend {8 presemly. posted as Addl Cenemal Manapir
(Commercial dept b, THOCIL- Rishicnsle. be Is competent and Suly

= f_____
u'Eﬂll
15‘1 I “.ﬂ-
e W w
@ wﬂmauﬂuﬂ Fﬁ!ﬂ“’h




D

authortzed to file the instant affidavit in support of the stay application
filed in the above noted Special Appeal and as such he is well
acquainted with the facts deposed to below.

1, the deponent above named do hereby solemnly affirm on oath
and wverify that the contents of Paragraph = No.

;"f‘ﬁsr__ af the Application are personsl
knowledge and those of Paragraph
NO....cvvrrrr s eesiseisiaao e e e en o0 the Application are based
on perusal of records and  those of  Paragraph
NO e i e 0F the Application are based

on legal advice, which I believe to be true and no pan of this affidavit
| is false and nothing material has been concealed,

e

A

SoeRMeOpl, gk s i ep  Depovem
puliad I‘*ﬂhﬂiu o b mey
L. Ajay Vaish S/o Late Shri Brij Behari Lal Vaish age 52 years,
Sr. Manager (Commercial dept.), THDCIL-Rishikesh, do hereby
identify the deponent from the papers which he produced before me

. and | am satisfied that he is the same person making this nﬂ?uil.

|
L

Solemnly affirmed before me on this E.J day of
March'2021 at uhnm--!!.‘i?’{i&.fp-m- by the d:pa&?t,"?a}hn has
been identified by the aforeshid person.

| have satisfied mysell by examining the deponent that the
deponent has understood the contents of this affidavit, which has

Sk ent acehenadg over and explained 1o him by me.
I i“r;-[-{,;{!"'.i'h FL?T al i s b
'3 i at
P 33/t )
'~.._| DMHJ’ ‘*'f (Dath Commissioner/Notary)
e LY } gmldfm'mlnm
¥ : Enruunqnq:mmu

5 el sfm fs, wfedm
R i, ok THDC india Limited, Rishikesh

ks
IJEEEE;

. .._5._:”-'




1% THE HON'BLE HIGH COURT OF UTTARA K IfAﬁﬁi'!
NAINITAL
AFFIDAVIT OF SERVICE
IN
SPECIAL APPEAL NO...occoc. O 20

o vk Chaaprer 1IN Rale 300 the i oorort Raies)
Pistrict: - Tehri rarhwal

1 HIC Indea Lad
Appeliant
W%
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M e, 590 Lae Sn Tel sangh

Ashidale Carmpount Saikiutal, wlalfital.
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20 Help Mg God

1 -'F.'.!' Mainial, do hereky, identify

miaking this affidavi

e I, Shabhii Saharia, Advocate, High

el the Alfictavit gep

W Parugragh

wwerssniif the Affidavig geye baseg

oF  Paragragh,

Court o Uttarakhand,
the deponent fram the papers which she
produced before me und | um satislied that he is the same person

Audvocats

Reg. No. ULP. 101 13/2000, Bar No. 5274

Solemnly affirmed before me on this & (™

J."ﬂa;- of April, 202

at nhn-un"l"..fi..a.m-_-'p.m. by the deponent, who has been identified by

the aforesaid Advocars,

| have sotisfied myself by examining the deponent that the
teponient has understood the contents of this affidavit which has been

read over and explained to him by me.

i ‘:‘..

e
{Oath Commissioner)
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P
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with Signatures

COURT'S DR JUDGES'S DROERE

12.07.2021

SPA No. 134 of 2021

v in

‘bl mar V

Mr. Alok Mehra, learned counsel for th
eppeliant,

Mr. C.5. Rawat, the Ilearmned Chief

standing  Counsel for the State of

Uttarakhand, accepts notice on behalf of

Fespondent Nos. 1 to 4.

Mr. Rakesh Thapliyal, the learned
Assistant Solicitor General for the Union of

hndia, accepts notice on behalf of respondent

No. 6.

Mr. lJitendra Chaudhary, the learned
counsel, accepts notice on  behalf of

Fespondent No, 7.

Issue notice to respondent No. 5, Rule

made returnable within four weeks,

o

¥ A T | MK, VERMA
;ﬁ M { |::ﬂTI':III'II'Hﬂ
G anm

exredh 1 i, e

TrAIm™ fmslln | imitad Diekiragh



The learned counsel for respondent Nos.
1to 3, 6 & 7 seek four weeks' time to file

Fheir counter affidavits.

The time, so prayed for, is hereby

granted.

Meanwhile, the operation of the order
dated 12.02.2021, passed by the learned

Single Judge in Writ Petition (M/S) No. 123 of

2017, is hereby stayed.

The Registry is directed to tag this file

with the files of SPA Nos. 131 and 149 of

2021,

Alok Kumar Verma, ).) {(Raghvendra Singh Chauhan, CJ)
12.07.2021 12.07.2021

Fathour

Eﬁﬁ-—
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Cifice Woies,

roports, ardefs or
EL. proceedings ar .
Mo Drate rickioe and COURT'S OR JUDGES'S ORDERS
Registrar's order
With Signaturos
02.08.2021 SPA No. 139 of 2021

‘bl n Cl.

‘bl mar

Mr. D.S. Patni, learned Senior Counsel,
Esslsted by Mr. Siddhant Manral and Ms.

angoll  Purohit, learned counsel for the
ppellant.

Mr. Pradeep Joshi, the learned Additional
Chief Standing Counsel, accepts notice on
behalf of respondent Nos. 1 & 2.

Mr. Vinay Kumar, the learned counsel,
pccepts notice on behalf of respondent No. 3.

Issue notice to respondent No. 4. Rule

made returnable within four weeks.

The learned counsel for the respondents

Eeek four weeks' time to file their counter-
ffidavits. The time, so prayed for, is hereby

granted.

The operation of the order dated
12.02.2021, passed by the learned Single

Judge in Writ Petition (M/S) No. 641 of 2018,

s hereby stayed.

The Registry is directed to tag this file with

@



the files of SPA Nos. 149, 136, 137, 140, 141,

142, 143, and 149 of 2021.

{ Alok Kumar Verma, 1.) {(Raghvendra Singh Chauhan, C1)
02.08.2021 02.08.2021

Fathour
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THE HON'BLE THE CHIEF JUSTICE SRI VIPIN SANGHI
AND
THE HON'BLE SRI JUSTICE RAMESH CHAMNDRA KHULBE

Stay Application IA No. 05 of 2022
Misc. Application IA No. 06 of 2022

in
w_zﬂnﬁﬂu
12" JuLy, 2022
Between:
T.H.D.C. India Limited MU Appellant
and
State of Uttarakhand & others Respondents
with
Stay Application IA No. 01 of 2021
In
MMML
Between:
M.H.P.C. Limited i Appellant
and
State of Uttarakhand & others Respondents

with

Misc. Application I& No. 03 of 2022
In

SPECIAL APPEAL NO. 134 OF 2021

Between: -
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M/s Jaiprakash Power Ventures Lid. iameac Appallant

and

State of Uttarakhand & others ... Respondents
with

Stay Application IA No. 01 of 2021

In
SPECIAL APPEAL NO, 136 OF 2021
Betweean:
Alaknanda Hydro Power Co. Ltd. Lo Appellant
and
State of Uttarakhand & others ., Respondents
with
Stay Application IA No. 01 of 2021
In
SPECIAL APPEAL NO. 137 OF 2021
Between:
Alaknanda Hydro Power Co. Ltd. AP Appellant
and
State of Uttarakhand & others Respondents
with
Misc. Application IA Mo, 02 of 2022
In
SPECIAL APPEAL NO. 139 OF 2021
Between:
Mis Swash Power Pyvt. Limited : Appellant —
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State of Uttarakhand & others Respondents
with

Stay Application IA No. 01 of 2021
In

SPECIAL APPEAL NO. 140 OF 2021
Betwean:
Alaknanda Hydro Power Co. Ltd. B Appellant
and
State of Uttarakhand & others ... Respondents

with
Stay Application IA No. 01 of 2021
In

SPECIAL APPEAL NO. 141 OF 2021
Between:
Alaknanda Hydro Power Co, Ltd. iR Appellant
and
State of Uttarakhand & others Respondents

with
Stay Application IA No. 01 of 2021
In

SPECIAL APPEAL NO. 142 OF 2021
Batween:
Mis Swasti Power Pyt. Limited R Appellant
and

State of Uttarakhand & others




with

Stay Application IA No. 01 of 2021

In
SPECIAL APPEAL NO. 143 OF 2021
Between:
Alaknanda Hydro Power Co. Ltd, . Appellant
and
State of Uttarakhand & others Respondents
with
Misc. Application IA No. 02 of 2022
In
=PECIAL APPEAL NO. 363 OF 2021
Between:
Bhilangana Hydro Power Ltd, s Appellant
and
State of Uttarakhand & others Respondents
with
SPECIAL APPEAL NO, 367 OF 2021
Between:
U.P. Power Corporation Ltd. b ra Appellant
and
State of Uttarakhand & others Respondents
with
Misc. Application IA No. 02 of 2022 Cﬁigg:..—




Between:

Mis LAT Uttaranchal Hydropower Ltd. ..., Petitioner

and

State of Uttarakhand & others . Respondents

Counsel for the appellant(s) ! Mr. Sanjay Jain, Mr, Shobhie
Saharia, Mr. D.5. Patni, leamed
Senler Counsel assisted by Mr.
Dharmendra Barthwal and Mr,
Siddhant Manral, Mr, Abdhesh
Chaudhary with Mr. Alok Mahra,
Mr. Aditya Singh and Mr, Vikas
Bahuguna, learned counsel

Counsel for the respondent(s) v Mr. Dinesh Dwivedi, laarned Seniar

Coaunsel assisted by Mr. Abhishek
Atrey and Mr. Prateek Dwived),
learned counsel along with Mr, Anl
K. Bisht, learned Additional Chief
Standing Counsel for the State of
Uttarakhand

Mr, Xitl] Kaushik, learmed counsel
for the Uttarakhand Jal Sansthan

Mr. UK, Unival, learned Senior
Counsel with Mr. Mived
Vieerapaneni and Mr. Manish
Kumar Singh, learned counsel for
the UPPCL

Mr. Rajesh Sharma and Mr, Sauray

Adhikarn, learned Standing Counsel
for the Union of India

The Court made the following:
ORDER: (per Hon'ble The Chief Justice Sri Vipin Sanghi)
No. 149 of 2021

The appellant T.H.D.C. India Ltd. has preferred
the present applications to sesk stay of the effect and
'—';?';.i-'-_'
operation of citations dated 09.06.2022, 10.06.2022. The ——
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orders dated 27.04.2022 and 24.05.2022, Issued qua

them, during pendency of the Special Appeal,

2) The present appeal is directed against the
common judgment rendered by the learned Single Judge In
a batch of writ petitions, including the Writ Petition (M/S)
No. 187 of 2016, preferred by the appellant T.H.D.C. India
Limited. The learned Single Judge, by the common
impugned judgment dismissed the said writ petitions,
wherein the writ petitioners challenged the constitutional
validity and wires of the Uttarakhand Water Tax on
Electricity Generation Act, 2012 (hereinafter referred to as
‘the Act’) on the ground of legislative competence of the
State Legislature to enact the said Act, When the writ
petitions were preferred, the learned Single Judge granted
Interim orders in favour of the writ petitioners restraining
the respondents from taking coercive measures for
recovery of water tax demanded from them under the
provisions of the aforesald Act. The writ petitioners gave
an assurance to pay the tax demands In case they fail in
their challenges. Since the writ petitions were dismissed
by the learned Single Judge, the learned Single Judge
vacated the interim orders. It appears that in one of the
present appeals, |.e., Special Appeal No. 134 of 2021, the

Division Bench stayed the operation of the impugned -f&""
-—

1.
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judgment and order dated 12.02.2021, vide its order

passed on 12.07.2021,

3) The grievance of the appellant T.H.D.C. India
Ltd. is that, despite the stay of the operation of the
impugned judgment and order, the respondents have
issued communications dated 27.04.2022 and 24.05.2022
directing the appellant T.H.D.C, India Ltd. to deposit the
water tax, which is to the tune of Rs. 800 crores and more,
Consequent upon the orders passed by the District
Collector, the Tehsiidar has issued recovery citations on
09.06.2022 and 10.06.2022 against T.H.D.C. India Ltd.
Consequently, the present application has been preferred
by T.H.D.C. India Ltd. effectively to seek the stay of

recovery of the tax which has accrued under the Act.

4) We have heard Mr, Sanjay lain, the learned
A.5.G., who has appeared for the appellant T.H.D.C. India
Ltd. on the one hand, and Mr. Dinesh Dwivedi, learned
Senlor Counsel, who has appeared on behalf of the

respondent-State, on the other hand.

5) The first submission of Mr, Jain is that the State
legislature had no competence to frame the said Act. He
submits that under Article 265 of the Constitution, no tax
can be levied or collected except by authority of law.

=ince the said Act, according to the appellant, is un-




constitutional, the State has no authority to collect water
tax under the said Act, which is sought to be collected
from the Hydre Electric Power generating companies

operating In the State, including T.H.D.C. India Ltd.

6) Mr. Jain submits that Article 246 of the
Constitution delineates the matters over which the
Parliament and State Legislatures have competence to
legislate. List I of the VII Schedule enumerates matters on
which the Parliament alone can legisiate. Similarly, List II
enumerates matters on which only the State Legislature
can legislate. List III is the Concurrent List on which both
Legislatures can legislate, However, Laws made by the
Parliament take primacy over laws made by the State
Legislatures in respect of matters enumerated in the
Concurrent List. He submits that the scheme of
arrangement of the matters in List I and 11 would show,
that the taxing entries have been separately set out, He
points out that in List I, the taxing entries starts from
entry 82 upto 96. Item 97 Is the residuary entry,
according to which, the Parliament exclusively can legislate
on - “any other matter not enumerated in List IT or List IIT
including any tax not mentioned in efther of those Lists”.

(emphasis supplied)

7] Mr. Jain submits that, similarly, perusal of List I1
would show that the taxing entries begin from entry 45 =
TN T | MK, VERMA
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onwards. Mr, Jain has drawn our attention to the entries
on which the learned Single Judge has placed reliance to
hold that the Act is constitutionally valid, and that the
State Legislature had the legisiative competence to enact
the Act in guestion, The entries he has particularly
highlighted are entries 17, 18, 45, 49 and 50. These

entries read as follows:

"17. Water, that is to say, water supplies,
irrigation and canals, drainage and embankments,
water storage and water power subject to the
provisions of entry 56 of List I.

18. Land, that is to say, right in or over land,
land tenures including the relation of landiord and
tenant, and the collection of rents; transfer and
alienation of agricultural land; land improvement and
agricultural loans; colonization.

43. Land revenue, including the assessment and
collection of revenue, the maintenance of land records,
survey for revenue purposes and recards of rights, and
alienation of revenues,

49, Taxes on lands and buildings.

30. Taxes on mineral rights subject to any
limitations imposed by Parliament by law relating to
mineral development.

a8) Mr. Jain has submitted that while the State
Legislature has the competence to frame laws on the
subject of water, that Is to say, water supplies, irrigation
and canals, drainage and embankments, water storage
and water power - subject to the provisions of entry 56 of
List I {which relate to regulation and development of Inter-

State rivers and river valleys to the extent to which such
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regulation and development under the contral of the Union
Is declared by Parliament by law to be expedient In the
public interest), there is no corresponding taxing entry In
respect of water, He points out that in contradiction, in
respect of the subject matter of land, that is to say - right
In or over land, land tenures including the relation of
landlord and tenant, and the collection of rents; transfer
and allenation of agricultural land; land Improvement and
agricultural loans: colonization, entry 45 empowers the
State Legislature to frame laws on the subject of land
revenue, including the assessment and collection of
revenue, the maintenance of land records, survey for
revenue purposes and records of rights, and alienation of

revenues,

9) The submission of Mr. Jain is that since taxation
of water is not enumerated ac a separate entry in List II,
by virtue of entry 97 of List I, the power to frame a law an
taxation on water vests only with the Union, and not with
the State Legislature. Mr. Jain submits that a perusal of
the impugned judgment would show that the learned
Single Judge was himself not clear as to which entry in List
IT of the VII Schedule empowered the State Legislature to
enact the Act in question. He submits that the learned
Single Judge has held that the power to tax drawal of

water is derived from a combined reading of entries 17,
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18, 45, 49 and 50. He submits that this approach of the
learmed Single Judge is completely erroneous, as it Is not
permissible to Infer the statutory power / competence on a
combined reading of the legisiative entries, and the
legislative power should have its source in a particular
legislative entry in the VII Schedule. He further submits
that reliance placed by the learned Single Judge on the two
decisions of the Supreme Court, namely, State of West
Bengal Vs Kesoram Industries Ltd. and others,
(2004) 10 sScc 201 and Ichchapur Industrial
Cooperative Society Ltd. Vs Competent Authority, Oil
and Natural Gas Commission, (1997) 2 sScc 42, was
completely misplaced. He submits that the reasoning
adopted by the leaned Single Judge, to say that since
water flows over land, it would be covered by entry 18,
and would be taxable by reference to entry 45, is
erroneous, He further submits that the learned Single
Judge by placing reliance on Ichchapur Industrial
Cooperative Society Limited (supra) has considered
water to be a mineral and, therefore, taxable by the State
under entry 50 of the II List. He argues that water cannot
be considered as mineral In  the context of the
Constitutional entry in entry 17 of the List I of the VII

Sthedule, and the Supreme Court held water to he a

mineral in the context of the definition of the expression @w

-l
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‘'mineral’ as contained In the Mines Act, 1952, and for the
purpose of the Petroleum and Minerals Pipelines

{Acquisition of Right of User in Land) Act, 1962,

10) He further submits, on Instructions, that that
the appellant T.H.D.C. India Ltd. has not collected even a
single paisa towards the water tax leviable under the
impugned Act and, therefore, to require the appellant to
pay the same at this stage, when the appeal is pending
consideration would be very harsh, and it would also lead
to shut down of its operation by the appellant T.H.D.C.
India Ltd. to the huge detriment of the public at large. He
submits that the appellant has been constituted by the
Central Government and the State Government, and they
have 75-25 per cent share in the appellant Company. He
further submits that 129% of the power generated by the
appellant’s Hydro Electric plant is given free of cost to the
State of Uttarakhand. He further submits that the
appellant is in the process of starting two other hydro-
electric projects in the State of Uttarakhand, and if the
recovery of the staggering amount of Rs. BOO crores s
made from the appellant at this stage, all its operations

and development activities would come to a grinding hait.

11) On the other hand, the submission of Mr. Dinesh

Dwivedi, learned Senior Counsel appearing for the

respondent-State, is that the writ petitions preferred bw - | MK
S i (wfify) -
Addl. Ganaral Musnager |Commereial

Ercdnd ¥ At
@




13

the writ petitioners having been dismissed, and the writ
petitioners having falled in the first round, there is no
justification for grant of stay of recovery of tax under the
Impugned Act. He submits that there Is a presumption of
Constitutionality and valldity in respect of a law frame by
the competent Legislature, and that presumption is
reaffirmed by the judgment rendered by the learned Single
Judge. He submits that stay of recovery of tax has been
frowned upon by the Supreme Court, and in this regard he
drew attention of this Court to the judgment of the
Supreme Court in Assistant Collector of Central Excise,
Chandan Nagar, West Bengal Vs Dunlop India Ltd.
and others, (1985) 1 SCC 260. He has particularly
relied upon paragraphs 5 and 7 of the said judgment to
submit that mere existence of a prima facie case is not
sufficient for the Court to grant stay of recovery of tax. He
submits that the Supreme Court particularly observed that
in respect of an indirect tax, which could be passed on to
the consumers, there would be no Justification for stay of
recovery of tax. Paragraph Nos. 5 and 7 are excerpted as
under:
"5. We repeat and deprecate the practice of granting
Interim order which practically give the principal relief sought
in the petition for no batter reason than that a prima facig
case has been made out, without being concerned about the

balance of convenience, the public interest and a host of other
relevant considerations. Regarding the practice of some clever

& THOC India Limited,
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litigants of resorting to filing writ petitions in far-away courts
having deubtful jurisdiction, we had this to observe: [scc
para 2, P. 648 : SCC {Cri) pp. 350-51]

“.s Having regard to the fact that e registered
office of the Company is st Ludhians and thi principal
respondients apainst whom the primary relief is saught are at
Mew Defti, one would have expected the wnt petition to be
Filed either in the High Court of Puriinb and Haryana or in the
Defhi High Cowrt. The writ pettioners however, have chosen
the Calcutta High Court as the forum perhaps because one af
the interocutory raliefs which is sought is in respect af 4
consignment of beef tliow which has arrved at the Calcutta
Port. An inevitable result of the filing of writ patitions
eisewhere than at the place where the concermad effices and
the refevant records sre Iocated is to deley prompt reburn and
tontest. We do not desire to probe further intg the quesiion
whether the writ petition was filed by design or accident |n
the Calcutta High Court when the office of the Company & in
e State of Punjab and all the principal respondents are In
Defhi. But we do feel disturbed that Such writ petitions are
often deliberately filed in distant High Courts, as part of a
manoeuvre in a A legal battle, so as to render it difficult for
meul'ﬁuatiatndmh:tmreapwmtlmstnvamtemy
where it becomes necessary to file such applications”,

In Union of Indla v. Jain Shudh Vanaspati Ltd., C.A. No,
11450 of 1983, Chandrachud, C)., A. P. Sen, R, N. Misra, 11,

allowed an appeal against an interim order making the
following observationg:

“After fiearing learned counsal far the rival partes, we
are of the opinion that the interim order passed By the High

Court on Movemnber 29, 1983 is not warranted since it

virtually grants to the respondents a substantial part of the

relief claimed by them in their writ petition. Accordingly, we
s2{ aside the said order,

We have come across cases where the enllection of
public revenue has been sariously jeopardised and budgats of
Governments and Local Authoritias affirmatively prejudiced to
the point of precariousness consaguent upon interim orders
made by courts. In fact instances have come to aur knowledge
where Governments have been forced to explore further
sources for raising revenue, sources which they would rather
well leave alone In the public interest, becawse of the stays
granted by courts. We have come across cases whera an
entire Service is left in a stay of flutter and unrest because of
Interim orders passed by courts, leaving the work they are
supposed to do in & state of suspended animation, Wa hawve
COME ACross cases where buses and lorries are being run
under orders of court though they were either denisd prErmits
or their permits had been cancelled or suspended by Transport

e
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Authorities. We have come across cases where liquor shops
are being run under Interim orders of court. We have come
across cases where the collection of monthly rentals payabie
by excise contractors has been stayed with the result that ar
the end of the year the contractor has paid riothing but made
his prafits from the shop and walked sut, We have come
across cases where dealers in food grains and essential
commaodities have been allowed to take back the stocks s&izad
from them as If to permit them to continue to indulge in tha
very practices which were to be prevented by the seizure. We
have come across cases where land reform and impartant
welfare legislations have been stayed by courts. Incalculable
harm has been done by such interim orders, All this is not to
say that interim orders may never be made egeinst public
autherities. There are, of course, cases which demand that
Interim orders should be made in the interssts of Justice.
Where gross violations of the law and injustices  are
perpetrated or are about to be perpetrated, It is the baunden
duty of the court to intervens and give appropriate interim
relief. In cases where denial of interim relief may lead o
public mischief, grave irreparable private injury or shake a
cltizen's faith in the impariality of public administration, a
Court may well be jfustified in granting interim reliaf Bgainst
public suthority. But since the law presumes that public
authorities function property and bona fide with due regard to
the public interest, a court must be orcumspect in granting
interim orders of far-reaching dimensions or orders cawsing
administrative, burdensarme nconvenience or ardors
preventing collection of public revenue far no betrer reason
than that the parties have come to the Court alleging
prejudice, inconvenience or harm and that a prima facle casa
has been shown. There can be and there ars no hard and fast
rules. But prudence, discretion and circumgpection are called
for. There are several ather vital considerations apart from the
existence of a prima facie case. There is the question ol
balance of convenience. There is the gquestion of irreparable
injury. There is the question of the public interest, There are
many such factors worthy of considesation. We aften wonder
why in the case indirect taxation where the burden has
already been passed on to the consumer, any interim relief

@
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should at all be given to the manufacturer, dealer and the (ke
i

7. New coming to the facts of the present case, the
respondent, Dunlop India Limited is a manufacturer of tyres,
tubes and various other rubber products. By a notification
dated Apdl 6, 1984 issued by the Government of India,
Ministry of Finance (Department of Revenue) in exercise of the
powers conferred by Rule B (1) of the Central Excige Rirles,
1944, tyres, falling under Item No. 16 of the First Schedule ta
the Central Excise and Sait ACt, 1944, were exempt from a
certzin percentage of excise duty to the extent that the
manufacturers had not availed themsstves of the exempticn
granted under certain other earfier notifications The
Department was of the view that the Company was nat
entitled to the exemption as it had cleared the goods earfier
without paying central excise duty, but on furnishing bank
guarantees under various Interim orders of courts. The
Company daimed the benefit of the exemption to the tune of
Rs. 6.05 crores and filed a writ petition in the Calcutta High
Court and sought &n interm order restraining the central
exclse authorities from the levy and collection of excise duty.,
The learned Single Judge took the view that a prima facie case
had been made out in favour of the Company and by an
interim order allowed the benefit of the exémption o the tune
of Rs. two crores ninety three lacs and eighty five thousand
for which amount the company was directed to furnish a bank
guarantee, that is to say, the goods were directed to be
released on the Bank Guarantee being furnished. An appeal
was preferred by the Assistant Collector of Central Excise
under clause 10 of the Letters Patent and a Divisicn Bench of
the Caleutta High Court confirmed the order of the learmed
Single Judge, but made a slight medification in that the
Collector of Central Excise was given the liberty to encash
30% of the Bank Guarantee, The Assistant Collector of Central
Excise has preferred this appeal by special leave, By our
interim order dated November 15, 1984, we vacated the
orders granted by the learned Single Judge as well as by the
Division Bench, We gave two weeks' time to the respondent-
Company to fila & counter, Mo counter has, hawaver been
filed. Shri F.5. Nariman, learned counsel, however appeared
for the respondent, We do not have the slightest doubt that

@
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the orders of the learned Single Judge as well as Division
Bench are whelly unsustainable and should never been made.
Even assuming that the Company had established a prima
facie case, about which we do not express any opinicn, we do
net think that it was sufficient justification for granting the
interim orders as was done by High Court, There was no
question of any balance of convenience being In favour of the
respondent-Company. The balance of convenience was
certainly In favour of the Government of Indla, Governments
are not run on mere Bank Guarantees. We notice that very
often some courts act as if furnishing a Bank Guarantes would
meet the ends of justice. No governmental business or for that
matter no business of any kind can be run on mere Bank
Guarantess. Liguid cash s necessary for the running of a
Government as Indeed any other enterprise. We considar that
where matters of public revenue are cencernad, it is of utmaost
importance to realilse that interim orders aught not to be
granted merely because a prima facie case has been shown.
Mare is required, The balance of convenience must he clearly
in favour of the making of an interim order and there shouild
not be the slightest indication of a likelihood of prejudice to
the public interest. We are very sorry to remark that these
considerations have not been bome in mind by the High Court
and interim order of this magnitude had been granted for the
mere asking. The appeal is allowed with costs.®

12} Mr. Dwivedi further submits that the appellants
have not pleaded, and have not produced any material
before the Court, to satisfy this Court that they have, as a
matter of fact, not recovered the water tax levied by the
State under the impugned legislation from their customers,
and that they have not passed it on to their customers,
In this regard he has drawn the attention of the Court to

the observation made by the learned Single Judge in

ool

ragraph 102 of the impuaned judgment.
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13} Mr. Dwivedl has also referred to, and relied
upon, Article 288 of the Constitution to submit that the
said Article recognizes the fact that the State Legislature
has the legisiative competence to enact a law for tax on
water or electricity. He submits that Article 288(1) relates
to such laws of the State in force immediately before the
commencement of the Constitution, whereas Article 288(2)
relates to laws which the Legislature of a State may frame
to impose such tax, His submission is that so far as the
impugned Act is concerned, since the same does not relate
to storing, generation, consumption, distribution and sale
of water, and it only relates to drawal of water for the
purpose of electricity generation, there was no

requirement to obtain the assent of the President,

14} In his rejoinder, Mr. Jain has submitted that the
appellant would file an affidavit to state that the appellant
has not recovered any water tax from its customers, He
submits that the electricity tariff is fixed under the
Electricity Act by the appropriate Commission, which In the
case of the Central Government, is the Central Electricity
Regulatory Commission. He submits that the tariff was
fixed by the Commission for a period of five years, In the
year 2014, whereas the impugned Act came into force on
15.08.2015, and the Notification prescribes the rates on

which tax would be collected, was notified by the

(793 THODG India
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Government of Uttarakhand is of 07.11.2015. The
appeliant had preferred the writ petition on 22.01.2018,
and the learned Single Judge granted stay against coercive
action for recovery of tax under the impugned Act on
1B.05.2016, He submits that, therefore, there is no

occasion for the appellant to collect the said tax.

15) Mr. U.K. Uniyal, learned Senior Counsel, also
appeared on behalf of the appellant U.P. Power
Corporation Ltd., in Special Appeal No. 367 of 2021, and
advanced his submissions on the same line as Mr. Jain, He
further submits that no order has been issued by the State
Electricity Regulatory Commission and, therefore, there is
no question of the appellant’s affecting recovery of water

tax from the consumers,

16) To this, the response of Mr. Dwived| is that the
appellants, who are generating electricity by operating
their hydro-electric plants, are selling the same on the
prescribed tariff and, therefore, it would not be correct to
say that no tariff fixation has been undertaken by the

concerned Authority / Commission.

17) The other appellants and the petitioner in Writ
Petition (M/S) No. 1739 of 2021 have not addressed

separate arguments, and have relied on the submilssions
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advanced by Mr. Sanjay Jain, the learned A.5.G, and Mr.

U.K. Uniyal, learned Senlor Counsel.

18) We have considered the submissions advanced
on behalf of the appeliants as well as the respondents, and

given our due consideration to the same,

19) The appeals raise important and interesting
question of law, l.e., whether taxation on drawal of water
for the purpose of electricity generation can be levied
under a State legislation by resort to entries 45, or 49 or

50, or more than one of themn?

20) The effect of Article 288 of the Constitution,
which has also been relied upon by Mr. Dwivedi, would
also require to be considered, The decisions of the
Supreme Court In State of West Bengal Vs Kesoram
Industries Ltd. and others, (2004) 10 SCC 201 and
Ichchapur Industrial Cooperative Society Ltd. Vs
Competent Authority, Ol and Natural Gas
Commission, (1997) 2 SCC 42, and their applicability to
the Interpretation of the legislative entries in  the

Constitution would alse require consideration.

21) It is argued by Mr. Dwivedi, that there is
presumption of leglslative competence when a law is
framed. The appellants have had one round before the

learned Single Judge, who has not found favour with their
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argument in respect of their challenge to the impugned
legislation. At this stage, to grant a complete stay of
recovery of tax from the appellants would, therefore, not
be called for in the light of the observations made by the

Supreme Court in Dunlop India Ltd. (supra).

22) The appeliant's / writ petitioner's claim Is that
they have not affected recovery of water tax, and that
they have not passed it on to thelr consumers. This Is

disputed by the respondent-State,

23) We, therefore, direct that each of the appeilants
{ writ petitioner shall file their respective affidavits clearly
stating, whether, or not, they have recovered and passed
on the water tax levied by the State under the impugned
legislation to their customers, They shall also place on
record with their affidavits their applications made to the
dppropriate Commission for determination of tariff, and the
orders passed thereon by the appropriate Commission to
show, whether, or not, the said tax has been passed on by
the appeliants to their consumers. The affidavits shall be
filed not later than two weeks. The appellants / petitioner,
who have collected the water tax levied under the
impugned legislation from their customers, shall pay and
deposit the entire tax with the respondents in terms of the
demands raised. The arrears shall be deposited within

four weeks, without prejudice to the rights and contentions

o
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of the parties. They shall also, henceforth, continue to pay
the water tax payable under the Impugned legislation
during pendency of the present appeals, subject to final

decision of these appeals / writ petition.

24) In respect of the appellants / writ petitioner who
establish by filing their affidavits, that they have not, in
fact, collected water tax, and not passed on the said
liability to their customers, there shall be stay of recovery
of water tax till 31% of July, 2022, However, they shall
commence paying the water tax dues levied under the
Impugned legislation from 1% of August 2022, onwards
subject to final orders. All the applications stand disposed
of in the aforesald terms. This order shall bind all the
parties In the aforementioned Special Appeals and Writ

Petition.

VIPIN SANGHI, C..

R.C. Khulbe, ],

Dt: 12 JuLy, 2022
Hagi

it
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Ta,
Managing Director,
Uttarakhand Power Corporation Litd.,

Urja Bhawan, Kanwali Road,
Dehradun-248001 (UK)

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.

Sir,

As you are aware that Government of Ultarakhand has passed "The
Uttarakhand water 1ax on Electricity Generation Act, 2012 (UK Act No. 08 of 2013)" on
25.01.2013, which came into force from 15.08.2015 and fixation of rates of water Tax
on 07.11.2015

THDCIL challenged this Act before Hon'ble High Court of Utarakhand al Nainital vide
wril petition Mo, 187 of 2018 (M/s) on 22.01 2016 and intenm relielf Stay application
was filed on 16.052016. High Court of Uttarakhand granted interim relief on
18.05.2018 that "Mo coercive measure shall be taken for recovery of water tax during
the pendency of the writ petition”, Writ petition No, 187 of 2016 filed by THDC was
dismissed vide order dated 1202 2021.

Thereafter, THDCIL filed special appeal number 149 of 2021 for Challienging a High
court order dated 12.02 2021 along with interim relief application on 08.04.2021

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand notice
dated 24.05.2022 for Rs. 822 B0 48 000.00 Citation Notice was ssued by Tehsildar
Gaza and Tehsildar Tehri on 09.06.2022 and 10.06 2022 respectively. THDCIL filed
Stay application on 28.06 2022 on the above Citatian MNotice.
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Dwision bench of High Court of Uttarakhand passed intenm order dated 12.07.2022
in interim relief application, staying recovery of water Tax due till 31.07.2022 and
ordered to pay water tax from 01.08.2022. Copy of order dated 12.07.2022 attached
harewith

As per Clause no. §.2 of PPA dated 21.04.2004 and PPA dated 12.03.2009 for Tehri
HPP (1000 MW) & KHEP (400 MW) respectively, In addition to the energy charge tariff
set out, UPCL shall also be liable to pay to THDC in accordance with any law in force,
all payments made or payable by #t on account of taxes, duties, cess including
environmental cess, leavy, feas or other imposition elc, levied or 1o be levied in future
by Government or other authonty in respect of generation, transmission and supply of
eanergy Including activities incidental and ancillary thereto as per approval / order of
CERC from time to time. Accordingly, Bifls will be issued from 01.08.2022 for payment
af water tax.

This is for your kind information please.

Regards,

(for and on behalf of)

L%;F

{Mukesh Kumar Verma)
Addl General Manager (Commercial)

THDC India Limited, Rishikesh
Copy to:
1. Secretary (CERC): for kind information please
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Letter No.; THRCIL/RKSH/ICOMM I 1/

Ciate’ e2-cF-2e11-
Ta,

Chairman & Managing Director,

Uttar Pradesh Power Corporation Limited,
Shakti Bhawan, 14 Ashok Marg,

Lucknow — 226001 (UP)

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.

Sir,

As you are aware that Government of Uttarakhand has passed "The
Uttarakhand water tax on Electricity Generation Act, 2012 (UK Act No. 09 of 2013} on
25 (1.2013. which came into force from 15 08,2015 and fixation of rates of water Tax
on 07.11.2015.

THDCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
writ petition No. 187 of 2016 (M/s) on 22.01.2016 and interim reliel/ Stay application
was filed on 18.05.2018 High Court of Uttarakhand granted interim relief on
18.05.2018 that “No coercive measure shall be taken for recovery of water tax durning
the pendency of the writ petibon” Wit pefition No. 187 of 2016 filed by THDC was
dismissed vide order dated 12.02.2021.

Thereafter, THDCIL filed special appeal number 148 of 2021 for Challenging a High
court order dated 12.02 2021 along with imterim relief application on 06.04 2021

Chairman UK Jal Sansadhan Prabandnan & Niyamk Aayog raised demand notice
dated 24.05.2022 for Rs. £22 80.48,000.00 Citation Notice was Issued by Tehsidar
Gaza and Tehsiidar Tehri on 09.06.2022 and 10.06 2022 respectively, THDCIL filed
Stay application on 28.06.2022 on the above Citation Notice.
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Diwision bench of High Court of Uttarakhand passed interim order dated 12.07.2022
in interim relief application, staying recovery of water Tax due till 31.07.2022 and
ordered to pay water tax fram 01 08.2022. Copy of order dated 12.07.2022 attached
herewith.

As per Clause no. 6.2 of PPA dated 16.10.2003 and PPA dated 25 07.2007 for Tehri
HPP (1000 MW) & KHEP (400 MW) raspectively, In addition to the energy charge tariff
set out, UPPCL shall also be hiable to pay to THDC in accordance with any law in
force, all paymenis made or payable by it on account of taxes, duties, cess including
enviranmeantal cess. leavy, fees or other imposition ete. levied or to be levied in future
by Government or other authority in respect of generation, transmission and supply of
energy including activities incidental and ancillary therelo as per approval | order of

CERC from time to time. Accordingly. Bills will be issued from 01.08.2022 for payment
of water tax.

This is for your kind information please.

Regards,
{for and on behalf of)
S ﬂ-ﬁ‘iy'}ﬂ"‘
(Mukesh Kumar Verma)
Addl. General Manager (Commercial)
THDC india Limited, Rishikesh
Copy to:

1. Secretary (CERC): for kind information please.
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To,
Chairman & Managing Director,
Punjab State Power Corporation Limited,

The Mall,
Patiala - 147001 ({Punjab)

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.

Sir,

As you are aware thal Government of Uttarakhand has passed “The
Uttarakhand water tax on Electricity Generation Act, 2012 (UK Act No. 09 of 2013)" on
25.01.2013, which came into force from 15.08 2015 and fixation of rates of waler Tax
on 07.11.2015.

THOCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
writ petition Mo. 187 of 2016 (Mfs) an 22.01.2018 and nterim relief/ Stay application
was filed on 18052016, High Court of Uttarakhand granted interim relef on
18.05.2018 that "No coercive measure shall be taken for recovery of water tax during
the pendency of the wril petition”. Wril petition Mo, 187 of 2016 filed by THDC was
dismissed vide order dated 12 02 2021

Thereafter, THDCIL filed special appeal number 148 of 2021 for Challenging a High
coun ordar dated 12.02.2021 along with intenm relief application an 08 04 2021

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand notice
dated 24.05.2022 for Rs. 822 B0.48.000.00 Citation Notice was issued by Tehsildar
Gaza and Tehsildar Tehri on 0806 2022 and 10.06 2022 respectively. THDCIL filed

Stay application on 28 06.2022 on the above Citation Notice
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Divesion bench of High Court of Uttarakhand passed interim order dated 12.07 2022
in interim relef application, staying recovery of water Tax due till 31.07.2022 and
ordered 10 pay water tax from 01.08 2022, Copy of order dated 12.07.2022 attached

herewith.

As per Clause no. 6.2 of PPA dateg 31.07 2003 and PPA dated 16.02.2008 for Tehn
HFF (1000 MW) & KHEP (400 MW) respectively, In addition to the energy charge tariff
setout, PSEB shall also be liable to pay to THDC in accordance with any law in force,
all payments made or payable by it on account of taxes, dulies, cess including
envirenmental cess, leavy, fees or other imposition ete. levied or 1o be levied in future
by Govemnment or other authority in respect of generalion, transmission and supply of
anergy including activites incidental and ancillary thereto as per approval / order of
CERC from time to time. Accordingly, Bilis will be issued from 01.08 2022 for payment
of waler tax.

This is for your kind information piease

Regards,

(for and on behalf of)

| > ﬁﬁj a1l
{Mukesh Kumar Verma)
Addl. General Manager (Commercial)
THRC India Limitted, Rishikezh
Copy to: e o

1. Secretary (CERC) for kind information please.
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Date: — o D-al-2a22-
To, =

Principal Secretary {Power),

Power Development Department (PDD),
Govt. of JEK, Civil Secretariat,

Jammu -180001 (J&K)

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.
Sir,
As you are aware that Government of Uttarakhand has passed "The
Uttarakhand water tax on Electricity Generation Act. 2012 (UK Act No. 08 of 2013)" on

2% .01.2013, which came into force from 15.08,2015 and fixation of rates of water Tax
on 07.11 2015,

THDCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
writ petition No. 187 of 2016 (M/s) on 22 01 2016 and interim relief/ Stay application
was filed on 16.052016. High Court of Uttarakhand granted interim relief on
18.05.2018 that "No coercive measure shall be taken for recovery of water tax during
the pendency of the writ petition”, Writ petition No. 187 of 2016 filed by THDC was
dismissed vide order dated 12.02.2021.

Thereafter, THDCIL filed special appeal number 149 of 2021 for Challenging a High
court order dated 12.02,2021 along with interim relief application on 06.04.2021

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand nolice
dated 24 05.2022 for Rs. 822 80 46,000 00 Citation Notice was issued by Tehsildar
Gaza and Tehsildar Tehri on 02.06.2022 and 10.08 2022 respectively. THDCIL fiied

Stay application on 28.06.2022 on the above Citation Nolice =
y app i
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Divigion bench of High Court of Uttarakhand passed interim order dated 12.07.2022
In interim relief application, staying recovery of water Tax due tll 31.07.2022 and
ordered to pay water tax from 01.08 2022 Copy of order dated 12 07 2022 attached
herewith,

As per Clause no. 8.2 of PPA dated 26 08 2004 and PPA dated 25.11.2010 for Tehr
HFP (1000 MW) & KHEP (400 MW) respectively, In addition to the energy charge tariff
set out. PDD shall also be liable to pay to THDC in accordance with any law in force,
all payments made or payable by it on account of taxes, duties, cess including
environmental cess, leavy, fees or other imposition ete. ievied or to be levied in future
by Government or other authority in respect of generation, transmission and supply of
energy including activities incidental and ancillary thereto as per approval { order of
CERC from time to time. Accordingly, Bills will be issued from 01.08.2022 for payrmeant
of water tax.

This is far your kind information please.
Regards,

(for and on behalf of)

‘-q__-e-_'r.--g“"'w 2L

{Mukesh Kumar Verma)
Addl. General Manager {Commercial)
THDG, India Limiled, Rishikash
Copy to: THDC PEXA L, RiSHEESS
1. Secretary (CERC) for kind information please.
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To,

The Managing Director,

Rajasthan Urja Vikas Nigam Limited
Vidyut Bhawan, Jiyoti Nagar,
Jaipur- 302005 (Rajasthan)

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.
Sir,
As you are aware that Government of Uttarakhand has passed "The
Uttarakhand water tax on Electricity Generation Act, 2012 (UK Act No. 08 of 2013)" on
25 011.2013. which came into force from 15.08 2015 and fication of rates of water Tax
on 07 11.2015.

THOCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
writ petition No. 187 of 2016 (M/s) on 22.01.2018 and interim relief/ Stay application
was filed on 18.05 2018 High Court of Uttarakhand granted interim relfief on
18.05.2018 that “Na coercive measure shall be taken for recovery of water tax during
the pendency of the wnt petition”. Wit petiton No. 187 of 2016 filed by THDOC was
dismissed vide order dated 12.02.2021.

Thereafter, THDCIL filed special appeal number 148 of 2021 for Challenging a High
cour order dated 12.02.2021 along with interim relief application on 06.04 2021

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand nolice
dated 24052022 for Rs. 822 8048 000.00 Citation Notice was issued by Tehsildar
Gaza and Tehsildar Tehri on 09.06.2022 and 10.06 2022 respectively, THDCIL filed
Stay application on 28.06.2022 on the above Citation Notice,
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Dinision bench of High Court of Uttarakhand passed interim order dated 12.07 2022
in Interim relief application, staying recovery of water Tax due till 31.07.2022 and
ordered to pay water tax from 01.08.2022. Copy of order dated 12 07 2022 attached
herewith,

As per Clause no. 6 2 of PPA dated 27.07 2005 and PPA dated 22 11 2007 for Tehri
HPF (1000 MW) & KHEP (400 MW) respectively, In addition to the energy charge tariff
set out, JVVN, AVVN & JdVVN shall also be hable to pay to THDC in accordance with
any law in force, all payments made or payable oy it on account of taxes, duties, cess
including environmental cess, leavy, fees or other imposition ete. levied o to be levied
in future by Government or other authority in respect of generation, transmission snd
supply of energy including activities incidental and ancillary thereto as per approval /
order of CERC from time to time. Accordingly, Bills will be issued from 01.08.2022 far
payment of waler tax.

This is for your kind infarmation please
Regards,

({for and on behalf of)

(Mukesh Kumar Verma)
Addl. General Manager (Commercial)
THDC I_!'Ltii_#:l_l:n.'rll_ﬁ:ld‘.-ﬂiﬁ?rikﬁsh
Copy to D
1. Secretary (CERC): for kind information please.
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Letter No THDCIL/RKSHICOMM.! ! -
Date: ~ o biledbgid
Ta,

The Chairman,

Haryana Power Utilities (DHBVNL & UHBVNL),
Shakti Bhawan, Sector §,

Panchkula - 134 109 (Haryana)

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.

arr,

As you are aware that Government af Uttarakhand has passed ~[he
Untarakhand water 1ax on Electricity Generation Act, 2042 (UK Act No. 09 of 2013)" on
26 01.2013, which came into force from 15.08 2015 and fixation of rates of waler Tax
on 07.11.2015.

THDCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
wiit petition No. 187 of 2018 (Mis) on 22.01 2016 and interim relief! Stay apphication
was filed on 16.052016. High Court of Uttarakhand granted Interim relel on
1% 05,2018 that "No coercive measure shall be taken for recovery of water tax dunng
the pendency of the writ petition”. Writ petition Na. 187 of 2016 filed by THDC was
dismissed vide order dated 12.02.2021

Thereafter, THOCIL filed special appeal numoer 149 of 2021 for Challenging a High
court order dated 12.02.2021 along with intenm relief application on 06.04.2021

Charman UK Jal Sansadhan Prabandhan & Niyamk Aayog rased demand notice
daied 24 05 2022 for Rs 822,80,46,000.00 Citation Natice was issued by Tehsildar
Gaza and Tehsildar Tehri on 08 06 2022 and 10.08.2022 respectively. THDCIL filed

Stay application on 28 (6.2022 on the above Citation Motice. o
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Division bench of High Court af Uttarakhand passed imerim order dated 12.07 2022
in interim relief application, staying recovery of water Tax due till 31.07.2022 and
ordered to pay water tax from 01.08.2022 Copy of order dated 12.07 2022 attached
herawith.

As per Clause no. 8.2 of PPA dated 14,05,2004 and PPA dated D8 02.2006 for Tehr
HPP (1000 MW) & KHEP (400 MW) respectively, In addition to the energy charge tarniff
cat out. HPGCL shall also be liable to pay © THDC in accordance with any law in
force, all payments made or payable by it en account of taxes, dutes, cess including
anvironmental cess, leavy, fees or other imposition etc. levied or to be tevied in fulure
by Government or other authority in respect of generation, transmission and supply of
energy including activities incidental and ancillary thereto as per approval f order of
CERC from time to time, Accordingly, Bills will be issued from 01.08.2022 for payment
of water tax.

This is for your kind information please.
Regards,

{for and on benalf of)

ey

(Mukesh Kumar Verma)
Addl. General Manager {Commercial)
THDG India Limited, Rishikesh

q'_l.;_-_'l:r_'_l' -

Copy to: srime NEIA L., FRSHINESH
1. Secretary (CERC); for kind information pleasea.
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Letter No.- THDCIL/RKSHICOMM /2 1Y
Date: wl.0b 2eadi
To,

Chief Executive Officer,

BSES Rajdhani Power Lid.,

BSES Bhawan, Nehru Place,
Behind Nehru Place Bus Terminal,
MNew Delhi-110019

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.
Sir,
As you are sware that Govemment of Uttarakhand has passed “The
Utiarakhand water tax on Elacincity Generation Act, 2012 (UK Act No. 08 of 2013)" on
55 01 2013, which came into foree from 15.08.2015 and fixatian of rates of water Tax
on 07.11.2015

THOCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
writ petition No, 187 of 2016 (Mis) on 92 01,2016 and inerim reliefl Stay application
was filed on 16052016, High Court of Uttarakhand granted interim reliel on
16.05.2018 that "No coercive measure shall be taken for recovery of watar tax dunng
the pendency of the writ petition”, Writ petiian No. 187 of 2016 filed by THDC was
dismissed vide order dated 12.02 2021

Thereafter, THOCIL filed special appeal number 148 of 2021 for Challenging a High
court arder dated 12 02 2021 along with interim relief application on 06.04 2021

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand notice
dated 24 052022 for Rs. 822 80,46,000.00 Citation Motice was issued by Tehsildar
Gaza and Tehsildar Tehri on 00.06.2022 and 10 06,2022 respectively. THRCIL filed
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Division bench of High Court of Uttarakhand passed Inlerim order dated 12.07.2022
i interim relief application, staying recovery of water Tax due till 31.07.2022 and
arderad to pay water tax from 01 08.2022, Copy of order dated 12.07.2022 attached
harawith.

As per Clause no. 8.5 of PPA dated 30.03.2012 and PPA dated 30.03.2012 for Tehri
HPP (1000 MW) & KHEP (400 MW) respactively, Other Taxes Levies Duties, Royalty,
Cess etc: Statutory taxes, levies royality, cess or any other kind of imposition(s)
imposed/ charged by any Government (Centrall State) and or any other local bodies/
authorities on generation of electricity including auxiliary consumption or any other
type of consumption including water, environment protection, sale or on supply of
power/ lectricity and / ar in regpect of any of its installations associated with the station
payable by THDC to the authorities concerned shall be borne and additionally paid on
pro-rata basis by the ERPL to THDC, Accordingly, Bills will be issued from 01.08.2022
for payment of water lax

This is for your kind information please.
Regards,

{for and on behalf of)

t.w _,‘__,--'ﬁfﬁ_ p Veor L

(Mukesh Kumar Verma}
Addl General Manager (Commercial)

THOC India Limited, _Hishﬂmsm

Copy to:
1 Secretary (CERC). for kind information please
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Addl. Genersi Manager {Commeniall
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CIN : U45203UR1988G0OI002822

Datm: D2 A Jedd

To,

Secretary (Engineering),
Engineering Dept.,
Chandigarh Administration,
1st Floor, UT Secretariat,
Sector 9-D,
Chandigarh-160008

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.
Sir,
As you are aware that Government of Uttarakhand has passed "The
Uttarakhand water tax on Eleciricity Generation Act, 2012 (UK Act No. 08 of 2013} on

25 01 2013, which came into force from 15.08 2015 and fixat:on of rates of water Tax
on 07.11.2015

THDCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
writ petiion No. 187 of 2016 (M/fs} on 22 01 2016 and Intenm reliefl Stay application
was filed on 16052016 High Court of Uttaraknand granted intenm rehef on
18 05 2018 that "No coercive measure shall be taken for recovery of water tax duning
the pendency of the wril petition”. Writ petition No. 187 of 20186 filed by THDC was
dismissed vide order dated 12 02 2021

Thereafter, THDCIL filed special appeal number 149 of 2021 for Challenging & High
court order dated 12 02 2021 along with intenm relief application on 06.04 2021,

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand nolice
dated 24 052022 for Rs. 822 B0 4600000 Citation Notice was issued by Tehsildar
Gaza and Tehsildar Tehri on 09.06. 2022 and 10.06 2022 respectively. THDCIL filed
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Division bench of High Court of Ultarakhand passed interim order dated 12.07.2022
in interim relief application, staying recovery of water Tax due till 31.07.2022 and
ardered to pay water tax from 01 08.2022. Copy of order dated 12.07 2022 attached
herewith

As per Clause no. 6.2 of PPA dated 12 12.2003 and PPA dated 11.08.200% for Tehri
HPP (1000 MW) & KHEP (400 MW) respectively, In addition to the energy charge tariff
set out, CED shall also be liable to pay to THDC in accordance with any law in force,
all payments made or payable by it on account of laxes, duties, cess including
environmental cess, leavy, fees or other imposition etc. levied or to be levied in future
by Government or other authority in respect of generation, transmission and supply of
energy including activities incidental and ancillary thereto as per approval { arder of
CERC from time to time. Accordingly, Bills will be issued from 01.08.2022 for payment
of water tax.

This Is for your kind information please.
Regards,

(far and on behalf of)

.
(Mukesh Kumar Verma}

Addl. General Manager (Commercial)
THbd .L- ..- FJTMSE:&T-\._.. , ._h
THES [HOLA Lid., RIBHESESH

Copy 1o
1. Secretary (CERC): for kind information please
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(VTR T U 5. W, W o S Sqm) SCAURAT N
(A Joint Venturs of Govl, of India & Govl. of UF)
CIN : U45203UR1888G0ID0E22

Letter No.: THDCIL/RKSHICOMM ./ 25
Date: ¢ 2-¢2-2e22

9

To,

Chief General Manager (Commercial)
MPPMCL. 3™ Floor, Block No. 11
Shakti Bhawan, Rampur
Jabalpur-482008 (MP)

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.

Sir,
As you are aware that Government of Uttarakhand has passed "The
Uttarakhand water 1ax on Electncity Generation Act, 2012 (UK Act No. 08 of 2013)" on

25.01.2013, which came into force from 15.08.2015 and fixation of rates of water Tax
on 07.11.2015.

THODCIL challenged this Act before Hon'ble High Court of Uttarakhand at Nainital vide
writ petition No 187 of 2016 (M's) on 22.01. 2016 and interim relieff Stay appiication
was filed on 16.05.2016. High Court of Uttarakhand granted interim relef on
18.05 2018 that “No coercive maasure shall be taken for recovery of water tax during
the pendency of the wril peltien” Wil petiion No. 187 of 2016 filed by THDC was
dismissed vide order dated 12.02. 2021,

Thereafier, THDCIL filed special appeal number 143 of 2021 for Chalienging a High
court order dated 12.02.20245 along with interim relief application on 08.04.2021.

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand notice
dated 24.05.2022 for Rs. 822 80 46,000.00 Citation MNotice was issued by Tehsildar
Gaza and Tehsildar Tehri on 09 06 2022 and 10.06 2022 respectively THDCIL filed
Stay application on 28.08 2022 on the above Citation Nolice ] "_‘-_f_'??'”’
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Division bench of High Court of Uttarakhand passed interim orger dated 12,07 2022
i interim relief application, staying recovery of water Tax due 1l 31.07.2022 and
ardered to pay water tax from 01.0B.2022. Copy of order dated 12 07 2022 attached
herewith. Accordingly, Bills will be issued from 01.08 2022 for payment of water tax

This is for your kind information please.
Regards,

(for and on behalf of)

ﬂ% .
(Mukesh Kumar Verma)
Addl. General Manager (Commercial)
THOC India Limited, Rishikesh
Copy o

1. Secretary (CERC): for kind information please
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Letier No.- THOCIL/RKSHICOMM . 2.
Date: 2.0l lipd

b

To,

Chief Executive Officar,

TATA Power Delhi Distribution Ltd. (erstwhile “NDPL")
33 KV Grid Sub-5tation Building,

Hudson Lane, Kingsway Camp,

Delhi-110009

Sub: Water Tax on Non-consumptive use of water for Electricity Generation in
Uttarakhand States.

3ir,
As you are aware that Govemment of Ultarakhand has passed “The
Utarakhand water 1ax on Electricity Generation Act, 2012 (UK Act No. 08 of 2013)" on

26 01.2013. which came into force from 15.08.2015 and fixation of rates of water Tax
on 07.11.2015.

THDCIL challenged this Act before Hon'ble High Court of Uttarakhand al Nainital vide
writ petition No. 187 of 2018 (M/s) on 22 01,2016 and interim reliel/ Stay applicabion
was filed on 18.05.2016. High Court of Uttarakhand granted interim reliel on
18.05 2018 that “No coercive measure shall be taken for recovery of water tax during
the pendency of the writ petition” Writ petition Mo, 187 of 2018 filed by THDC was
dismissed vide order dated 12 02.2021

Thereafter. THDCIL filed special appeal number 148 of 2023 far Challenging a2 High
court order dated 12.02.2021 along with interim relief application on 06.04.2021.

Chairman UK Jal Sansadhan Prabandhan & Niyamk Aayog raised demand nolice
dated 24 05 2022 for Rs. 822.80.46,000.00 Citation Notice was imsued by Tehsildar
Gaza and Tehsildar Tehri on 02.06.2022 and 10 062022 respectively, THOCIL filed

Stay application on 28.08.2022 on the above Citation Notice e —
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Diwision bench of High Court of Uttarakhand passed interim order dated 12 07,2022
in interim rebef application, staying recovery of water Tax due fill 31.07.2022 and
ordered to pay water tax from 01.08.2022. Copy of order dated 12.07 2022 attached
harewith.

As per Clause no. 62 of PPA dated 23.03.2011 Tehn HPP (1000 MW) &
KHEP (400 MW), In addition to the energy charge fariff set out, NDPL shall alzo be
izble to pay to THDC in accordance with any law in force, all payments made or
payable by It on account of laxes, duties, cess including environmental cess, leavy,
fees or other imposition etc. levied or to be levied in future by Government or other
authonty in respect of generation, transmission and supply of energy including
activities incidental and ancillary thereto as per approval /! erder of CERC from time to
time. Accordingly, Bills will be ssued from 01.08.2022 for payment of water tax

This is for your kind infarmation please.
Regarnds,

ifor and on behalf of}

T o
{Mukesh Kumar Verma)
Addl General Manager (Commercial)
THDC End-la Limited, Fhst'uhﬂa.h

Copy to o
1. Secretary (CERC): for kind information please
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Toriff Reguiations 2014-19

HILA =
The Gazette of Iudia

SrETUTOT
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T T11- EUE 4
PART 111-Section 4
IO W TERITa
PUBLISHED BY AUTHORITY

Mo, 83 NEW DELHI, WEDNESDAY, MARCH 12, 2014

CENTRAL ELECTRICITY REGULATORY COMMISSION
NEW DELHI

Mo.L-1/144/ 2013/ CERC Dated the 21st February, 2014
NOTIFICATION

In exercise of powers conferred under section 178 of the Electricity Act, 2003 (36 of 2003)
read with sechon 61 thereof and all other powers enabling it in this behall, and after
previous publication, the Central Electricity Regulatory Commission hereby makes the
following regulations, namely:

CHAPTER -1

PRELIMINARY

1.5 title mencement,
(1)  These regulations may be called the Central Electricity Regulatory Commission

TR TR 91 | MK VERMA
3 e (i )
Addi. General Manager (Commarciall

¥irm fafiriy, wfiém
THOGC India Limited, Rishikash




Tariff Regulations 2014-19

{b) In case the energy shortfall occurs after ten years from the date of commercial
operation of a generating station, the following shall apply.

Explanation : Suppose the specified annual design energy for the station is DE MWh,
and the actual energy generated during the concerned (first) and the following {second)
financial years is Al and A2 MWh respectively, Al being less than DE. Then, the design
energy to be considered in the formula in clause (3) of these regulations for calculating
the ECR for the third financial year shall be moderated as (Al + A2 - DE) MWh, subject
to a maximum of DE MWh and a minimum of Al MWh.

(e}  Actual energy generated (e.g. Al, A2) shall be arrived at by multiplying the net

melered energy sent out from the station by 100 / (100 - AUX),

(7}  Incase the energy charge rate (ECR) for a hydro generating station, computed
as per clause (5) of this regulation exceeds ninety paise per kWh, and the actual
saleable energy in a year exceeds | DE x ( 100 = AUX ) x ( 100 - FEHS ) / 10000 )
MWh, the Energy charge for the energy in excess of the above shall be billed at
ninety paise per KWh only:

Provided that in a year following a year in which total energy generated was less than
the design energy for reasons beyond the control of the generating company, the energy
charge rate shall be reduced to ninety paise per kWh after the energy charge shortfall of

the previous year has been made up.

(8] In case of the hydro generating stations located in the State of Jammu and

Kashmir, any expenditure incurred for payment of water usage charges to the State

oy

g TR | MEVERMA
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Addl. Gonora! Manager {Commencial]
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THOCG India Limied, Rishikesh




Tariff Reguiations 2014-19

Water Resources Development Authority, Jammu under Jammu & Kashmir Water
Resources (Regulations and Management) Act, 2010 shall be payable by the
beneficiaries as additional energy charge in proportion of the supply of power from the
generating stations on month to month basis:

Provided further that the provisions of this clause shall be subject to the decision of the
Hon'ble High Court of Jammu & Kashmir in OWP No. 604/2011 and shall stand

madified in accordance with the decision of the High Court.

32, Pumped Storage Hydro Generating Stations:

(1)  The fixed cost of a pumped storage hydro generating station shall be computed
on annual basis, based on norms specified under these regulations, and recovered on
monthly basis as capacity charge. The capacity charge shall be payable by the
beneficiaries in proportion to their respective allocation in the saleable capacity of the
generating station, i.e., the capacity excluding the free power to the home State:

Provided that during the period between the date of commercial operation of the First
umit of the generating station and the date of commercial operation of the generating
station, the annual fixed cost shall be worked out based on the latest estimate of the
completion cost for the generating station, for the purpose of determining the capacity

charge payment during such period,

{2}  The capacity charge payable to a pumped storage hydro generating station for a

calendar month shall be:

e -
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Mo, 23437201B-RER
Government of India
Ministry of Power

L L]

Shram Shakti Bhawan, New Delhi,
Diated, the 27" August, 2018

To

The Chairperson,

Cenfral Electricity Regulatoery Commission,
Chanderlok Building, Janpath,

New Delhi

Subject: Direction to the Central Electricity Regulatory Commission under section 107 of
the Electricity Act, 2003 for allowing pass-through of any change in domestic
duties. levies, cess and taxes imposed by Central Government, State
Governments/Unian Territaries or by any Government instrumentality leading to
comesponding changes in the cost, after the award of bids, under "Change in Law”
unless otherwise provided in the PPA.

Sir,

Para 6.2 (&) of Tariff Policy 2018 provides that after the award of bids, If there is any
change in domestic duties, levies, cess and taxes imposed by Central Government. State
Governments/Union Terrilories or by any Govermment instrumentality feading 1o
cofresponding changes in the cosi, the same may be treated as “Change in Law” and may
unless provided otherwise In the PPA, be allowed as pass through subject to approval of
Appropriate Commission.

2 It has been brought to the notice of this Ministry that Generating Companies are
facing difficulties in getling pass-through of changes in cost due to any change In domestic
duties, levies, cess and taxes imposed by Central Government, State Governments/Unian
Teritories or by any Government instrumentality under “Change in Law™ by Appropriate
Commission. The difficulty is mainly because of considerable time being consumed in the
approval process resulling into severe cash flow problems to the Generating Companies
This has aiso resulted in stress in the Power Sector,

3. Mow, in order to address the above issue and ensure sustainability of the electricity
market in the larger public interest, the Central Government, in exercise af the powers
conferred under section 107 of the Act, hereby issues this direction lo the Central Electricity
Regulatory Commission:

a) Any change in domestic duties, levies, cess and taxes impased by
Central Government, State Governments/Union Territories or by any
Government instrumantality leading to correspending changes In the
cost, may be trealed as “Change in Law™ and may unless provided

Elgnig g -
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b) Central Commission will only determine the per unit impact of such
change in domestic duties, levies, cess and taxes, which will be
passed on,

c) A draft Order for determination of per unit impact under change in law
snall be circulated by Central Commission to all the States/Beneficiary
on 14" Day of filing of petition. Any objection/ representation shall be
submitted by them within 21 days of filing of petition.

d) The order for pass through giving the calcutation for par unit impact
will be issuad within 30 days of filing of pefition

e) The impacl of such Change in law shall be effective from the date of
change in law

f) Where CERC has already passed an order o allow pass through of
changes in domeslic dulies, levies, cess and taxes in any case under
Change-in-law, this will apply to all cases ipso facto and no additional
petition would need to be filed in this regard.

4, This issues with the approval of Minister of State (Independent Charge) for
Power and New and Renewable Energy, Gavernment of India.

Yours faithfully,

R

{D. Chattopadhyay)
Under Secretary to the Gowt. of India

Tek 2373 0285

Copy to:

gt

All Joint Secretaries/Directors/Deputy Secretaries. Ministry of Power

FS to MOS(IIC) for Power & NRE

PPS to Secy(P), PPS to AS{SNS),PPS to CE(R&R), PS to Director (R&R)

Technical Director, NIC. Ministry of Power with the requast to upload this
communication an MoP's website.
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BEFORE THE CENTRAL ELECTRICITY REGULATORY COMMISSION
NEW DELHI - 110 001

PETITION NO.
IN THE MATTER OF:

THDC India Ltd.

Manager {Gommercill



VERSUS

Punjab State Power Corporation Limited and Ors. - RESPONDENTS
AFFIDAVIT

I, Mukesh Kumar Verma, Son of Late Shri Ram Krishna Verma, aged about
56 years, working as Addl. General Manager (Commercial), in THDC India
Limited, the Respondent in the above matter do solemnly affirm and state as
under:

1. That, I am working as Addl. General Manager (Commercial) in THDC
India Limited, the Respondent and I am conversant with the facts in
the above matter.

2. I say that I have read the reply and have understood the contents of
the same. 1 say that the contents thereof are based on the information
available with the Respondent in the normal course of business and
believed by me to be true,

3. 1 say that the annexures attached to the reply are true and correct

Wﬂﬂ'ﬂ“ M VERMA

|, Genexal Manager | Lemmereall
o e ks, wilrem
THOG India Limitad, Righikesh

nent above named do hereby verify that the contents of my
above affidavit are true to my knowledge, no part of it is false and nothing
material has been concealed there from.

Verified at Rishikesh on this|@, day of Sept’ 2022.
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PROOF OF DISPATCH

Intimation regarding filing of Petition has been sent through e-mail.
A
{ Mukesh Kumar Verma )
Addl. General Manager (Commercial)

THDC India Ltd., Rishikesh
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